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United States Court of Appeals for the 
District of Columbia 


a. District Court of the United States for the 

District of Columbia 

Law No. 89360 

Charles Duncanson Young, Mary Elizabeth Young, Jane 
Randolph Young, Plaintiffs , 


vs. 


The Munsey Trust Company, a Corporation, Trustee un¬ 
der the will of Linnie M. Bourne, Deceased, C. Gal- 
lotti, Ciro Gallotti, Inc., A Corporation, Alexander 
Macomb, Herbert Dix Smith, Francis N. Smith, De¬ 
fendants 

United States of Americaa, 

District of Columbia , ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the City 
of Washington, in said District, at the times herein¬ 
after mentioned, the following papers were filed and 
proceedings had, in the above-entitled cause, to wit: 

1 Filed September 16 1937 

District Court of the United States for the District of 

Columbia 

Law No. 89360 


Charles Duncanson Young, 1617 Pennsylvania Boulevard, 
Philadelphia, Pa. 

Mary Elizabeth Young, Jane Randolph Young, 1717 18th 
Street, Washington, D. C. 

Plaintiffs , 


vs. 


The Munsey Trust Company, A Corporation, Trustee un¬ 
der the will of Linnie M. Bourne, Deceased, Washing¬ 
ton, D. C. 
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C. Gallotti, Ciro Gallotti, Inc., A Corporation, 1304 G 
Street, N. W. Washington, D. C. 

Alexander Macomb, 3415 Massachusetts Ave. N. W. Wash¬ 
ington, D. C. 

Herbert Dix Smith, Marvin Ridge Road, New Canaan, 
Conn. 

Francis X. Smith, Bay Field Farms, South Bristol, Maine. 

Defendants 

Declaration in Ejectment 

The plaintiffs, Charles Duncanson Young and Mary 
Elizabeth Young and Jane Randolph Young, by their at¬ 
torney Henry Ravenel, sue the defendants, The Munsey 
Trust Company, a corpn Trustee under the will of Linnie 
M. Bourne, Deceased, C. Gallotti, Ciro Gallotti, Inc., 

2 a corporation, Alexander Macomb, Herbert Dix 
Smith and Francis N. Smith, and each of them, to 

recover possession of the following described premises, 
to wit: 

The east one-half of original Lot 22 in Square 253, known 
as premises 1304 G Street, Northwest, City of Washing¬ 
ton, District of Columbia (said land and premises now 
being designated on the records of the assessor of the Dis¬ 
trict of Columbia for taxation purposes as Lot 824 in 
Square 253) together with the improvements thereon and 
all the rights, privileges, easements and appurtenances to 
the same belonging or in any wise appertaining, in which 
said land and premises plaintiffs as tenants in common 
claim the entire ownership in fee simple as the only de¬ 
visees thereof under the last will and testament of Thomas 
H. Young, late of the District of Columbia, deceased, who 
died seized of a vested remainder in fee simple of said 
land and premises as the sole devisee in remainder thereof 
under the last will and testament of Mary Ann Young, late 
of the District of Columbia, deceased, a life tenancy created 
by said last will and testament of Mary Ann Young having 
since terminated, (see Exhibit “A” attached and to be 
considered as a part hereof) and plaintiffs say that since, to 
wit, March 11, 1937, although they have been entitled to 
possession of said land and premises, defendants and each 
of them have "wrongfully detained possession thereof and 
defendants and each of them are wrongfully exer- 

3 cising acts of ownership thereon. 
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And the plaintiffs claim possession of the said land and 
the improvements thereon and the appurtenances therewith 
belonging together with the costs of this suit. 

LAWRENCE A. BAKER 
HENRY RAVENEL 
Attorneys for Plaintiffs, 

Of Counsel 

JAMES F. McMULLAN 

SHIELDS, CLARK, BROWN & McCOWN, 

Girard Trust Building, 

Philadelphia, Pa. 

4 Exhibit “A” 

Chain of Title on which Plaintiffs Rely 

(1) Mary Ann Young, a resident of the District of Col¬ 
umbia, died September 2, 1870 seized and possessed of a 
fee simple estate in the property, having received it under 
the will of her husband, Abner H. Young, who predeceased 
her on October 9, 1860. The will of Abner H. Young was 
dated September 25, 1860 is recorded in the office of the 
Register of Wills of the District of Columbia in Book 8 at 
Folio 276 and was admitted to probate in proceedings num¬ 
bered 4302 0. S. 

(2) Mary Ann Young left a will dated April 13, 1868 
which is recorded in the office of the Register of Wills of 
the District of Columbia in Book 11, Folio 354, and which 
was admitted to probate and record in proceedings num¬ 
bered 6368 0. S. 

By said will Mary Ann Young devised an estate in said 
property to her granddaughter Malinda McKeldon 
Young, also known as Linnie M. Bourne, which estate ter¬ 
minated on the death of said granddaughter on March 11, 
1937. 

By said will Mary Ann Young also devised an estate in 
fee simple in remainder in said property to her son, 
Thomas H. Young, who was the father of these plain¬ 
tiffs. 

5 (3) Thomas H. Young died October 30, 1925, 
leaving a last will and testament and codicil thereto 

which have been admitted to probate and record in pro¬ 
ceedings numbered 33801 and which are recorded in the 
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office of the Register of Wills of the District of Columbia 
in Book 123, Folio 370, et seq. Plaintiffs are the only issue 
and heirs at law of said Thomas H. Young and under said 
will are the devisees in fee simple as tenants in common of 
the estate of said Thomas H. Young in said property. 

Attorneys for Plaintiffs: 

LAWRENCE A. BAKER, ESQ., 

HENRY RAVENEL, Esq., 

American Security Bldg., 

Washington, D. C. 

JAMES F. McMULLAN, ESQ., 

SHIELDS, CLARK, BROWN & McCOWN, 

Girard Trust Building, 

Philadelphia, Pa. 

6 Plea 

Filed September 28 1937 

# • ♦ 

Now come the defendants, The Munsey Trust Company, 
C. Gallotti, Alexander Macomb, Ciro Gallotti, Inc. Herbert 
Dix Smith and Francis N. Smith, by their attorney, R. H. 
Yeatman, and for plea to the declaration filed in the above 
entitled cause admit that Mary Ann Young, a resident of 
the District of Columbia, died September 2nd, 1870, seized 
and possessed of a fee simple title estate in the property 
described in said declaration, having received it under the 
will of her husband, Abner H. Young, who pre-deceased 
her on October 9th, 1860, which will was dated September 
25th, 1860, and is recorded in the office of the Register of 
Wills of the District of Columbia in Book 8 at folio 276 
and was admitted to probate in proceedings No. 4302 O. S., 
and further admit that Mary Ann Young left a will dated 
April 13th, 1868, which is recorded in the office of the Reg¬ 
ister of Wills of the District of Columbia in Book 11, folio 
354, and which was admitted to probate and record in pro¬ 
ceedings No. 6368 O. S. They deny that in and by the 
said will of Mary Ann Young, an estate in said property 
was devised to her granddaughter, Malinda McKeldon 
Young, who is also known as Linnie M. Bourne, which ter¬ 
minated on the death of the said Linnie M. Bourne on 
March 11th, 1937, and deny that the said Mary Ann Young 



C. D. YOUNG ET AL. VS. THE MUNSEY TRUST CO. ET AL. 5 


by said will devised an estate in fee simple in re- 

7 mainder in said property to her son, Thomas H. 
Young who is the father of the plaintiffs. They aver 

that by reason of the terms and provisions of the said will 
of Mary Ann Young, the said Linnie M. Bourne became 
the fee simple owner of the land and premises described 
in said declaration and was the fee simple owner of the 
same at the time of her death. They further deny that the 
plaintiffs are entitled to recover possession of the land 
and premises described in the declaration and deny that 
the plaintiffs are tenants in common of the entire owner¬ 
ship in fee simple of the said land and premises and deny 
that as devisees under the last will and testament of 
Thomas H. Young, deceased, the ownership in fee simple 
of said land and premises is vested in the plaintiffs and 
deny that the said Thomas H. Young, at the time of his 
death, was seized of a vested remainder in fee simple of 
said land and premises as the sole devisee and remainder 
thereof under the last will and testament of Mary Ann 
Young, deceased, and deny that under the said last will and 
testament of Mary Ann Young, deceased, a life tenancy 
only was created which has since terminated, and deny that 
the plaintiffs are the owners in fee simple as tenants in 
common of the said land and premises, and deny that the 
plaintiffs are entitled to have or recover possession of the 
said land and premises as alleged in said declaration, and 
further deny that these defendants and each of them have 
wrongfully obtained possession of said land and premises 
and are wrongfully exercising acts of ownership thereon. 
They admit that Thomas H. Young died October 30th, 1925, 
leaving a last will and testament and codicil thereto which 
have been admitted to probate and record in proceedings 
No. 33,801, recorded in the office of the Register of Wills of 
the District of Columbia in Book 123 at folio 370, et seq., 
and admit that the plaintiffs are the only issue and heirs 
at law of Thomas H. Young, but they deny that 

8 under the said will the plaintiffs are devisees in fee 
simple as tenants in common of the land and prem¬ 
ises described in said declaration. 

R. H. YEATMAN 
Attorney for Defendants. 
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9 Waiver of Jury 

Filed May 4 1938 

* * # 

Pursuant to Title 18, Section 72, of the Code of Laws of 
the District of Columbia, as amended, the plaintiffs and de¬ 
fendants in the above-entitled cause, acting through their 
respective attorneys of record, hereby waive the right to 
have this cause tried before a jury and agree that it shall 
be submitted to and decided by one of the justices of the 
District Court of the United States for the District of Col¬ 
umbia without a jury. 

HENRY RAYENEL 
Attorney for Plaintiffs 
R. H. YEATMAN 
Attorney for Defendants 
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I, THOMAS H. YOUHQ, do hereby declare this 
to ay last will and teetaaent, tearing data the 
In the year /<? 60 




- ^ 

Whereas, owing to tte death by the Knickerbocker Disaster of January -2 * -- 

4hi * b y - fi rst, nineteen hundred twenty-two, of Thoaas Randolph Bourne, only son 
and legal heir of Malinda MoKelden Young, I deem it neoesoary this day to add 
this oodioil to this ay last will and tsstaaent. 


In oase of ay death before Malinda MoKelden Young, I hereby give, bequeath, 
devise and otherwise oonvey ay interest in the property in Square nuaber Two 
Hundred and Fifty-three, fronting on*0" Street, between Thirteenth and Fourteenth. 
StreetST^Bi the City of Washington, District of Coluabla, end known as lot *<>•(£*/. # 
with iaproveaents thereon, unto end equally between ay three ohildren, Mary 
Elisabeth Young, Jane Randolph Young end Charles Duno&neon Young, their heirs or 
assigns* 


I do horoby ratify and oonfira ay said will in svsry other reapeot. 


In witness whereof I, the saidThoaas H. You», 
set ay hand and seal this f £ day ofC^r 
twenty-two. 





to thle ay codioil 
I'A. D. nineteen hundred 



The aforesaid property is now recorded in the naae of Abner H. Young, and ie 
the saae property in whloh Malinda MoKelden Young has had a life interest by the 
tarns of the will of ay Bother, Mary Ann Young, dated in the City of Washington, 
District of Coluebia, on the thirteenth day of April, in the year eighteen sixty- 
eight. By the saae will the property is left to as upon the death of Malinda 
MoKelden Young, should she die without living child or ohildren. 


filed 

NOV 1 4 192« 
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18 Endorsed: Filed Mar 15 1937 Theodore Cogs¬ 
well, Register of Wills, D. C. Clerk of Probate Court 

Exhibit D. 

Filed May 4 1938 

Last Will and Testament of Linnie M. Bourne 

I, Linnie M. Bourne, of Washington, District of Colum¬ 
bia, being of sound and disposing mind, memory and un¬ 
derstanding, do hereby make, publish and declare this as 
and for my last will and testament, hereby revoking any 
former will or testament by me at any time heretofore 
made. 

First: I direct that all my just debts and funeral ex¬ 
penses be fully paid and satisfied by my executor, herein¬ 
after named, as soon as possible after my death. 

Second: I give, devise and bequeath to The Munsey 
Trust Company, Washington, D. C., as trustee all of the 
rest and residue of my property, real, personal and mixed, 
to be held in and upon the following trusts, that is to say: 

I direct my said trustee as soon after my death as may be 
practicable to sell and convert into money all of my estate, 
real, personal and mixed, with the exception of the personal 
property referred to in my letter of instructions dated Au¬ 
gust 7th, 1936, which directs my trustee to dispose of the 
personalty named therein, to such person or persons and 
upon terms as it in its discretion may deem to be for the 
best interests of the beneficiaries hereinafter named, and 
I further direct that the purchaser or purchasers thereof 
be not required to see to the application of the proceeds of 
such sale or sales. 

I further direct that upon the sale of the aforementioned 
property and the conversion of the same into money as 
hereinbefore provided, my said trustee pay and distribute 
the net proceeds therefrom, after deducting a commission 
of five per cent (5%) on the gross amount of all 

19 monies received by it as trustee in payment for its 
services as trustee, and after deducting all expenses 

incident to the administration of this trust, as follows: 
Linnie M. Bourne 

(a) To dispose of the personal property mentioned in 
my said letter of instructions dated August 7th, 1936, to 
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The Munsey Trust Company in accordance with the terms 
and provisions of said letter, i 

(b) To distribute to the Aid Association for the Blind 
of Washington, D. C., the sum of One Thousand Dollars 
($1,000.00) as a memorial to my mother, Catherine V. 
Young. 

(c) To distribute to the Community Chest of Washing¬ 
ton, D. C., the sum of Four Thousand dollars ($4,000.00) to 
be used by it in its discretion for the benefit of the boys’ 
clubs and organizations in Washington, D. C. 

(d) To distribute to the Child Welfare Society of Chil¬ 
dren’s Hospital, Washington, D. C., the sum of One Thou¬ 
sand dollars ($1,000.00). 

(e) To distribute to the Animal Rescue League of Wash¬ 
ington, D. C. the sum of One Thousand dollars ($1,000.00) 
as a memorial to my son, Thomas Randolph Bourne. 

(f) To distribute to the Washington Home for Found¬ 
lings the sun: of One Thousand dollars ($1,000.00). 

(g) To distribute to St. Margaret’s Episcopal Church 
to be used for the Home for the Poor, Washington, D. C., 
the sum of Three Thousand dollars ($3,000.00) as a me¬ 
morial to me. 

In the event that any of the foregoing distributees shall 
not be in existence at the time of my death, I direct that the 
sum which would otherwise have been distributable to such 
non-existent distributee revert to and become a part 
20 of the residue of this trust and shall be distributed 
to my cousins as hereinafter set forth. 

In appreciation of the kindness and services rendered to 
me by the following named persons, I direct my said 
trustee to distribute to them as follows: 

(h) To C. H. Pope of Washington, D. C., the sum of 
One Thousand dollars ($1,000.00). 

Linnie M. Bourne 

(i) To Wilton G. McGaw of 706 Schwehm Building, At¬ 
lantic Citv, New Jersey, the sum of One Thousand dollars 
($1,000.00). 

(j) To Philip J. McKeon of No. 12 Paisley Park, Dor¬ 
chester, Massachusetts, the sum of One Thousand dollars 
($1,000.00). 

(k) To Mary Gray Bangs the sum of Five Hundred dol¬ 
lars ($500.00). 
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I further direct that all of the rest and residue of said 
net proceeds remaining in the hands of my said trustee, 
after the distributions hereinbefore set forth have been 
made, shall be divided in equal parts between my cousins, 
Alexander Macomb, Francis N. Smith, and Herbert Dix 
Smith. 

AND LASTLY, I do hereby nominate, constitute and 
appoint The Munsey Trust Company, Washington, D. C., 
Executor of this my last will and testament. 

IN TESTIMONY WHEREOF, I have hereunto set my 
hand and affixed my seal this 31st day of August, 1936. 

LINNIE M. BOURNE (Seal) 

SIGNED, SEALED, PUBLISHED and DECLARED as 
and for her last will and testament by the above named 
testatrix, Linnie M. Bourne, in the presence of us, who, in 
her presence, at her request, and in the presence of each 
other, have subscribed our names as attesting witnesses 
thereto. 

F G COLE 

Address: 132 So. Arkansas Ave 

Atlantic City N. J. 

C. Y. SCOTT 

Address: 16 So Troy Ave, 

Ventnor City N. J. 

L. G. RUNDSTUN 
Address: Hotel Traymore 

21 Opinion of Court 

Filed January 31 1939 
* # * 

This is an action in ejectment involving the eastern 
one-half of original Lot 22, Square 253, known for pur¬ 
poses of assessment and taxation as Lot 824 in Square 
253, located at 1304 G Street, Northwest, Washington, Dis¬ 
trict of Columbia. 

The problem before the Court is the construction of the 
fourth paragraph of the will of Mary Ann Young, who died 
a resident of the District of Columbia on the 2nd day of 
September, 1870, leaving a last will and testament dated 
April 13th 1868, and which was duly admitted to probate 
in this court on the 6th day of September, 1870. 
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The fourth paragraph of that will reads as follows: 

“I give and bequeath to my Granddaughter Malinda McK. 
Young, daughter of niv deceased Son Samuel H. Young, 
the lot with the improvements thereon, in Square num¬ 
bered Two hundred and Fifty-three, fronting on G Street, 
North, between Thirteenth and Fourteenth streets West 
in said City, which I received under my late husband’s 
Will, until the said Malinda McK. Young shall marry or 
attain the age of Twenty-one years in either of which 
events, whichever may happen first, I give the same to the 
said Malinda McK. Young and her children but if the said 
Malinda McK. Young shall die before she attains the full 
age of Twentv-one vears without having been married, but 
if she marries and dies without leaving child or children 
then in such case I give the same to my said Son Thomas 
H. Young.” 

A fundamental rule of construction requires that the 
Court ascertain the intention of the testatrix and 
22 give expression to that intention. The intention 
of the testatrix must prevail, unless it clearly con¬ 
flicts with some settled rule of law. In arriving at the in¬ 
tention, the whole will must be read and full effect given 
to the actual language used. The Court will take into con¬ 
sideration also all facts and circumstances presented to 
the testatrix at the time the will was executed. Smith v. 
Bell , 6 Pet. 68; Be Vaughn v. Be Vaughn , 3 App. D. C. 50, 
53; Brown v. Wells, 45 App. D. C. 428, 438. 

When the will was executed, the testatrix had a grand¬ 
daughter, Malinda McK. Young, eleven years of age, and 
a son, Thomas H. Young, twenty-two years of age. They 
were her sole and only heirs at law. 

The granddaughter, Malinda, was born February 14th, 
1857, and the son, Thomas, September 1st, 1845, so that 
at the death of the testatrix on September 2d, 1870, Ma¬ 
linda was approximately thirteen years of age and Thomas 
Twenty-five. Malinda married Thomas C. Bourne on the 
10th day of February, 1881, when she was approximately 
twenty-four vears of age. There was one child of this 
marriage, Thomas, who was born August 20th, 1890, and 
died January 28th, 1922 intestate, unmarried and without 
issue. Her husband, Thomas C. Bourne, died December 
3rd, 1891, and Malinda did not thereafter marry. 
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Thomas H. Young, the son of Mary Ann Young, died 
testate October 30th, 1925, leaving him surviving three 
children, who are the plaintiffs here. On the 12th day of 
October, 1922, by a codicil to his last will and testament, 
Thomas devised the property here in controversy to the 
plaintiffs. 

Malinda Bourne, nee Young, died testate on the 11th day 
of March, 1937, eighty years of age. By her last will and 
testament she disposed of this property. 

It is contended by the plaintiffs that Thomas H. Young 
had a valid executory devise conditioned upon the 
23 granddaughter Malinda, dying without leaving 
children, and that since Malinda died without leav¬ 
ing child or children, the condition has been fulfilled and, 
therefore, Thomas made a valid devise of the property 
to his children, the plaintiffs, who are now the owners of 
the property in fee as tenants in common. 

The very first sentence of the paragraph of the will 
under consideration gives to the granddaughter an estate 
tail by implication according to the rule announced in 
Wild’s case. This rule is that “in case of a devise ‘to A 
and his children, and their heirs,’ or simply ‘to A and his 
children,’ if A has no children at the time of the devise, 
a fee tail is vested in A, because the intention of the tes¬ 
tator to give the children an estate can only be effectuated 
by supposing that he used the word ‘children’ in the sense 
of ‘issue’ or ‘heirs of the body,’ and so in order to ac¬ 
complish the intent A would take an estate tail by impli¬ 
cation such as is allowed in wills but not in deeds.” And 
this estate tail, by operation of the Act of Maryland 1786, 
ch. 45, then in force in this District, is converted into a fee 
simple estate. Minor on Beal Property (1908) par. 183; 
Schouler on Wills (5th Ed.) par. 555; Dengel v. Brown , 1 
App. D. C. 423; Benson v. Lithicum , 75 Md. 141. See, 
also, Tit. 25, par. 262, Code D. C. (1929), providing that 
estates tail shall be adjudged estates in fee simple. 

In discussing this provision of the will, counsel for the 
plaintiff in his brief says: 

“Applying technical rules of construction, the estate of 
the granddaughter after reaching the age of twenty-one 
and so long as the possibility existed of children surviving 
her depends on whether the words ‘and her children’ are 
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words of limitation or purchase. If the words are taken 
as words of limitation then the granddaughter after reach¬ 
ing the age of twenty-one or marriage had a fee tail which, 
under the Maryland statute in force in the District 

24 of Columbia prior to enactment of the code, would 
be converted into a fee simple but such a fee simple 

would not be a fee simple absolute but a defeasable or 
qualified fee simple. If the provisions of our code as pres¬ 
ently applicable are to be considered, and we believe that 
they state the law as it was prior to the enactment, the 
same results follow. See Title 25, Section 262, Section 
263. The defeasance of this estate occurred when the 
granddaughter died without leaving children and the de¬ 
vise over to the son in that event was an executory devise, 
or, as now defined by Section 271, Title 25, of the Code, a 
conditional limitation. ” 

If the construction contended for by the plaintiff is 
adopted, death, whenever that may occur, is made a con¬ 
tingent event. There is no contingency about death. It is 
an absolute certainty. This the testatrix knew, but, of 
course, she did not know when it would occur. The courts 
have uniformlv held that where a testator refers to death 
as terminating an estate, he must be understood to mean 
not the contingency of its ever occurring, but the con¬ 
tingency of the time it may come to pass in relation to or 
in connection with some other event. Here the language 
of the will clearly indicates that the testatrix had refer¬ 
ence to the contingency of the death of her granddaughter 
before she arrived at the full age of twenty-one years with¬ 
out leaving child or children. In other words, it appar¬ 
ently occurred to the testatrix that the granddaughter 
might marry at the age of eighteen and die at the age of 
twenty without leaving child or children. In that event 
she intended the son, Thomas, to take. Not so, however, if 
the granddaughter died after arriving at the full age of 
twenty-one years. Benson v. Lithicum, 75 Md. 141: Gert- 
ing v. Wells, 100 Md. 93; Duering v. Brill, 127 Md. 104; 
Meriden Trust £ Safe Deposit Co. v. Squire, 92 Conn. 440; 
Cassity v. Riley, 158 Ky. 507; Edmunds v. Bronaugh, 208 
Ky. 226; Howard v. Howard's Trustee , 212 Kv. 847; 

25 Burton v. Conigland, 82 N. C. 99; McDonald v. 
Howe, 178 N. C. 257; Donald v. Neivburyport Hos¬ 
pital, 179 Mass. 187; Colby v. Doty, 158 N. Y. 323. 
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The finding and judgment must be in favor of the de¬ 
fendants. 

Counsel will submit findings of fact and conclusions of 
law as required by the rule. 

0 R LUHRING 

Justice. 

January 31st, 1939. 

26 Findings of Fact 

Filed February 16 1939 
* * # 

The Court finds all of the facts in this case as are set 
forth in the stipulation of facts agreed to by the parties 
hereto, namely,: 

(1) Mary Ann Young, (the common source of title), 
a citizen of the United States and resident of the District 
of Columbia, died on September 2, 1870, seized and pos¬ 
sessed of an absolute estate in fee simple of the eastern 
one-half of original Lot 22 in Square 253, with the im¬ 
provements thereon, (said real estate now being known 
for assessment and taxation as Lot 824 in Square 253) in 
the City of Washington, District of Columbia, (said real 
estate being the subject of this suit), she having received 
her title to the same as the sole legatee and devisee under 
the will of her husband, Abner H. Young, who predeceased 
her on October 8, 1860. A certified copy of the will of 
Abner H. Young which was admitted to probate October 
13, I860, in proceedings bearing Number 4302 0. S. in 
the office of the Register of Wills of the District of Colum¬ 
bia is Exhibit “A” made a part of the stipulation of facts 
herein, and the terms thereof are included herein by 

27 reference. 

(2) Upon her death said Mary Ann Young left 
surviving as her only heirs at law and next of kin a son, 
Thomas H. Young, born September 1, 1845, and a grand¬ 
daughter, Malinda McKelden Young, born February 14, 
1857, she being the daughter of a deceased son, Samuel 
H. Young. 

(3) Mary Ann Young left a last will and testament 
dated April 13, 1868, which was duly admitted to probate 
and record in the District of Columbia on September 6, 
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1870, in proceedings Numbered 6368 O. S. in the office of 
the Register of Wills of the District of Columbia. A certi¬ 
fied copy of the will of Mary Ann Young is attached as 
Exhibit “B” to the stipulation of facts, and the terms 
thereof are included herein by reference. 

(4) Mary Ann Young’s granddaughter, Malinda McKel- 
den Young, being the person named in the will of Mary 
Ann Young (and paragraph 2 hereof), married Thomas 
C. Bourne on February 10th, 1881, and thereafter was 
known as Linnie M. Bourne. One child was born to the 
marriage of Linnie M. Bourne and Thomas C. Bourne on 
August 20th, 1890, who was named Thomas Randolph 
Bourne and who died intestate, unmarried and without 
issue on January 28th, 1922. Thomas C. Bourne, the hus¬ 
band of Linnie M. Bourne, died December 3rd, 1891. Lin¬ 
nie M. Bourne did not thereafter re-marry. 

(5) Thomas H. Young, the person named in the will of 
Mary Ann Young (and paragraph 2 hereof) married on 
November 12th, 1873, and died a resident of the District 
of Columbia on October 30th, 1925, leaving him surviving 
as his only heirs at law and next of kin three children, 
Charles Duncanon Young, Mary Elizabeth Young and 

Jane Randolph Young, all of whom are adults and 
28 who are the plaintiffs in this suit. Thomas H. Young 

left a last will and testament and a codicil thereto 
which were duly admitted to probate and record in the Dis¬ 
trict of Columbia on November 19th, 1925, in proceedings 
Numbered 33,801 in the office of the Register of Wills of 
the District of Columbia. Certified copies of said will and 
codicil are attached as Exhibit “C” to the stipulation of 
facts, and the terms thereof are included herein by refer¬ 
ence. 

(6) Under the date of February 14th, 1930, Linnie M. 
Bourne leased the said land with the improvements thereon 
now known as 1304 G Street, N. W., Washington, District 
of Columbia, to C. Gallotti for a term of ten years com¬ 
mencing April 15th, 1930, granting the lessee the privilege 
of assigning said lease. The lessee exercised the privilege 
of assignment by assigning the lease to Ciro Gallotti, Inc., 
a corporation. C. Gallotti and Ciro Gallotti, Inc., are now 
in possession of the leased premises and are two of the 
defendants named in this suit. 
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(7) Linnie M. Bourne died March 11th, 1937, a widow 
and without descendants her surviving. She left a last 
will and testament dated August 31st, 1936, which was 
admitted to probate and record in the District of Columbia 
on May 26th, 1937, in proceedings Numbered 51,497 in the 
office of the Register of Wills of the District of Columbia. 
A certified copy of said will is attached as Exhibit “D” to 
the stipulation of facts, and the terms thereof are included 
herein by reference. 

29 (8) The Munsey Trust Company, a banking cor¬ 
poration in the District of Columbia, has received 

letters testamentary under the last will and testament of 
Linnie M. Bourne, is acting as executor thereof, is the 
trustee named in said will and is one of the defendants 
in this suit. 

(9) The real and personal estate left by Linnie M. 
Bourne and apart from the real estate and improvements 
the subject of this suit are more than sufficient to pay all of 
said decedent’s debts, expenses of administration and the 
specific and pecuniary legacies provided in her will. 

(10) Alexander Macomb, Francis N. Smith and Her¬ 
bert Dix Smith, the remaining three defendants named in 
this suit, are the residuary beneficiaries of the trust created 
by the will of Linnie M. Bourne. They are first cousins 
of Linnie M. Bourne but not related by blood either to 
the plaintiffs nor to Mary Ann Young. 

Dated: February 16", 1939. 

O R LUHRING 
Justice . 

30 Conclusions of Law 

Filed February 16 1939 
* * * 

The Court finds the following conclusions of law from 
the facts as found in this case: 

(1) Malinda McK. Young, in these proceedings referred 
to as Linnie M. Bourne, by the fourth paragraph of the 
will of her grandmother, Mary Ann Young, was devised 
an estate tail general in the land and premises described 
in the declaration herein which by operation of the law 
was converted into a fee simple estate. 
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(2) The said Linnie M. Bourne died seized and possessed 
of the title to said real estate in fee simple. 

(3) The title to said real estate in fee simple upon the 
death of the said Linnie M. Bourne became vested in the 
defendant, The Munsey Trust Company, as trustee by vir¬ 
tue of the provisions of the last will and testament of the 
said Linnie M. Bourne. 

(4) Plaintiffs are not the owners in fee simple, nor of 
any right, title or interest whatsoever, in the said real es¬ 
tate and plaintiffs are not entitled to the possession of the 
said real estate as claimed in the declaration herein. 

(5) A judgment be entered herein in favor of the defen¬ 
dants and that the plaintiffs take nothing by their suit, 
with costs against plaintiffs. 

February 16"-1939. 0. R. LUHRING 

Justice 

31 Judgment on Finding 

Filed February 16 1939 

* * * 

This cause having come on for hearing before the Court 
without a jury, and after this cause is heard, the Court 
this 16th day of February, 1939, finds in favor of the de¬ 
fendants. 

Wherefore, it is adjudged that said plaintiffs take noth¬ 
ing by this action, that said defendants go hence without 
day, be for nothing held and recover of plaintiffs their 
costs of defense of this action. 

CHARLES E. STEWART, Clerk 

By PHILIP M. HAMILTON 
By direction of Luhring, J. Assistant Clerk 


Notice of Appeal 
Filed March 2 1939 

w * • 

Notice is hereby given this 2nd day of March, 1939, that 
Charles Duncanson Young, Mary Elizabeth Young and Jane 
Randolph Young, plaintiffs in the above-entitled action, 
hereby appeal to the United States Court of Appeals for 
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the District of Columbia from the final judgment of this 
Court entered in this action on the lfith day of February, 
1939, in favor of The Munsey Trust Company, C. Gallotti, 
Ciro Gallotti, Inc., Alexander Macomb, Herbert Dix Smith 
and Francis N. Smith, defendants, against said Charles 
Duncanson Young, Mary Elizabeth Young and Jane Ran¬ 
dolph Young, plaintiffs. 

HENRY RAVENEL 
Attorney for all of the above- 
named Plaintiffs. 


32 Memoranda 

March 2-1939. 

Leave granted plaintiffs to deposit One Hundred Dollars 
($100.00) cash in lieu of bond on appeal. 

$100 Deposit in lieu of Bond. 


33 Assignment of Errors 

Filed March 13, 1939 

# * * 

Come now the plaintiffs, Charles Duncanson Young, 
Mary Elizabeth Young and Jane Randolph Young by their 
attorney of record, Henry Ravenel, and make this their as¬ 
signment of errors in the above-entitled cause. 

(1) The conclusions of law are not supported by, but are 
contrary to the facts stipulated by the parties and found 
by the court. 

(2) The court erred in holding that at the time of her 
death Malinda McKelden Young, otherwise known as Linnie 
M. Bourne, was the owner of the fee simple title to the real 
property with the improvements thereon, which is the sub¬ 
ject of this suit. 

(3) The court erred in holding that fee simple title to 
said property upon the death of said Linnie M. Bourne be¬ 
came vested in The Munsey Trust Company as trustee by 
virtue of the provisions of the last will and testament of 

the said Linnie M. Bourne. 

34 (4) The court erred in failing to hold that plain¬ 
tiffs are the fee simple owners as tenants in common 
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of the property which is the subject of this suit, as devisees 
under the last will and testament of Thomas H. Young, de¬ 
ceased, who derived his title thereto under the last will and 
testament of Mary Ann Young, deceased. 

(5) The court erred in entering judgment for defendants. 

(6) The court erred in failing to enter judgment for 
plaintiffs. 

HENRY RAVENEL 
Attorney for Plaintiffs. 

Service of a copy of the foregoing Assignments of Error 
is acknowledged this 13th day of March, 1939. 


R. H. YEATMAN 
Attorney for defendants 

35 Docket Entries 


Date 

1937 

Sept 16 

n n 
” 20 


17 

ii 

28 

11 

Oct 

4 

1938 May 

4 

ii 

ii 

ii 

ii 

ii 

10 

ii 

ii 

10 

ii 

ii 

11 

ii 

ii 

31 

1939 Jan 

31 

ii 

Feb 

16 

ii 

ii 

16 

ii 

Mar 

2 


Proceedings 

Deposits toward costs by Baker 
Declaration & Chain of Title 
Summons & copy decl. (6) issued 
Summons ret’d served all. 

#1, 5 & 6—9/16/37; 

#2, 3 & 4—9/17/37. 

Appearance of Yeatman, for Defendants & 
pleas to Decl. filed 

Note of Issue Calendared 

Stipulation of facts. Exhibits (4) filed 

Waiver of jury. filed 

Mo. of plfs to advance for trial. Granted. 

(M95 P185) 

Consent to mo to advance by defs 
Demurrer to declaration, Sustained. 10 
days to Amend—Gordon J (M95 P187) 
Trial by jury waived. Waiver filed May 4, 
1938 argued and submitted. Luhring J 
(M95 P243) 

Memorandum opinion filed Luhring J. 
Findings of fact & Conclusions of Law. 
Luhring J— 

Judgment on Findings vs pltffs for Costs 
Luhring J— 

Notice of appeal—Copy mailed Yeatman 

filed 
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36 


” 2 Clerks costs on appeal by Ravenel 

2 Order granting leave to deposit $100.00 
cash in lieu of bond on appeal. Bailey J. 
” Deposit, cash in lieu of bond, by Baker Selby 
& Ravenel 

” 13 Assignment of errors filed 

” ” Designation of record filed 

Designation of Record 

Filed March 13 1939 
# * • 


To the Clerk of the District Court of the United States for 
the District of Columbia: 

Sir: 

In preparing the record on appeal in the above-entitled 
cause you will please include the following: 

(1) Docket entries. 

(2) Pleadings: 

(a) Plaintiffs’ declaration with Exhibit A attached. 

(b) Plea of the defendants. 

(c) Waiver of jury. 

(3) Exhibits A, B, C and D attached to the stipulation of 
facts filed herein, which exhibits were included by refer¬ 
ence in the findings of fact. 

(4) Opinion of the court. 

(5) Findings of fact. 

(6) Conclusions of law. 

(7) The judgment of the court. 

(8) This designation. 

(9) Assignment of errors. 

HENRY RAVENEL 
Attorney for Plaintiffs . 


Service of a copy of the foregoing Designation of Record 
is acknowledged this 13th day of March, 1939. 
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IN THE 


©niteti States Court of appeals 

FOR THE DISTRICT OF COLUMBIA. 


January Term, 1939. 


No. 7379. 


Charles Duncanson Young, et al., Appellants, 

v. 

The Munsey Trust Company, A Corporation, et al., 

Appellees . 


BRIEF FOR THE APPELLANTS. 


JURISDICTION. 

This appeal is from a final judgment of the District 
Court (R. p. 24) in an action of ejectment involving 
real estate with improvements thereon known as 1304 
G Street, N. W., in the District of Columbia. The ap¬ 
pellants here were the plaintiffs below. The District 
Court had jurisdiction under the Code of the District 
of Columbia (Title 18, Sections 43, 44 and 91, and Title 
24, Sections 161,163,173,176 and 178). 

The declaration was filed September 16,1937 (R. pp. 
1-4, inc.), and the defendants, submitting to the juris¬ 
diction of the court, filed a joint plea September 28, 
1937 (R. pp. 4, 5). Pursuant to Title 18, Section 72, 
trial by jury was waived (R. p. 6.) 
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All of the facts were submitted by a written stipula¬ 
tion. The District Court entered findings of fact and 
conclusions of law (R. pp. 21-24, inc.) and held that the 
appellee, Munsey Trust Company, has a fee simple title 
to the property and that the appellants have no title 
thereto. The opinion of the District Court is on pages 
17-21 of the record. 

This court has jurisdiction of the appeal under Code 
Title 18, Section 26. 

STATEMENT OF THE CASE. 

This court is asked to interpret the will of Mary Ann 
Young, deceased (R. pp. 9-11, inc., and Appendix to this 
Brief) who was the common source of title and who 
died a resident of the District of Columbia September 
2, 1870 (R. p. 21, par. 1). 

The appellants are the grandchildren of Mary Ann 
Young and the children and devisees of her son, 
Thomas H. Young. Thomas H. Young, also a resident 
of the District of Columbia, died October 30, 1925 (R. 
p. 22, par. 5). 

The appellee, Munsey Trust Company, is the execu¬ 
tor and trustee under the last will and testament of 
Linnie M. Bourne (formerly known as Malinda Mc- 
Kelden Young), a granddaughter of Mary Ann Young. 
She also was a resident of the District of Columbia. 
Under the terms of her will the residuary estate, in¬ 
cluding the proceeds of sale of this property, is to be 
distributed by the trustee to the appellees, Alexander 
Macomb, Herbert Dix Smith and Francis N. Smith, 
first cousins of Linnie M. Bourne but no relation to 
the appellants, nor to the ancestor in title, Mary Ann 
Young (R. p. 23, par. 10). 
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The appellees, Ciro Gallotti and Ciro G-allotti, Inc., 
are parties to the action because they are lessees of 
the real estate pursuant to a lease executed by Linnie 
M. Bourne prior to her death (R. p. 22, par. 6). 

Mary Ann Young died seized of a fee simple title to 
the property as the sole devisee under the will of her 
husband, Abner H. Young (R. p. 21, par. 1). At the 
time of her death she left as her only heirs and next of 
kin a son, Thomas H. Young, then twenty-five, the 
father of these appellants, and a granddaughter, 
Malinda McKelden Young, then thirteen, (sometimes 
referred to herein as Linnie M. Bourne) the daughter 
of a deceased son, Samuel H. Young (R. p. 21, par. 2). 

Malinda McK. Young (Linnie M. Bourne) was born 
in 1857 (R. p. 21), was married in 1881 at the age of 
24, and had one child born in 1890 but who predeceased 
her unmarried and without issue in the Knickerbocker 
disaster January 28, 1922. Her husband died in 1891, 
and she died March 11,1937, a widow without surviving 
descendants (R. p. 22, par. 4). 

Her will (R. pp. 15-17) does not mention specifically 
the property in question. After providing for the pay¬ 
ment of her debts and certain pecuniary legacies she 
bequeaths and devises her entire residuary estate to 
the Munsev Trust Company for sale, conversion into 
money, and distribution. 

Her estate, entirely apart from the property here 
involved, is more than sufficient to pay all debts, ad¬ 
ministrative expenses and the pecuniary legacies (R. 
p. 23, par. 8, 9). 

Thomas H. Young died in 1925 (R. p. 22, par. 5). He 
left a will dated April 15,1908 and a codicil dated Octo¬ 
ber 12, 1922. The codicil devises the property here in 
question to his children, the appellants, with a recital 
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that it was made by reason of the death of Linnie M. 
Bourne’s child. A note to the codicil reads (R. p. 14): 

“The aforesaid property is now recorded in the 
name of Abner H. Young, and is the same property 
in which Malinda McKelden Young has had a life 
interest by the terms of the will of my mother, 
Mary Ann Young, dated in the City of Washing¬ 
ton, District of Columbia, on the 13th day of April 
in the year 1868. By the same will the property 
is left to me upon the death of Malinda McKelden 
Young should she die without leaving child or 
children. ’ ’ 

The specific question before this court is the nature 
of the estate devised to Linne M. Bourne by her grand¬ 
mother, Mary Ann Young. The lower court held that 
she had a fee simple estate and entered judgment for 
the appellees. 

Appellants claim that they are the fee simple owners 
as tenants in common under the will and codicil of their 
father, Thomas H. Young, whose remainder took effect 
because of failure of Linnie M. Bourne to leave a child 
or children surviving her. 

The judgment of the lower court takes the property 
out of the Young family and breaks a line of continu¬ 
ous ownership that has existed since before 1860. 

STATEMENT OF POINTS. 

An Assignment of Errors was filed in the District 
Court (R. pp. 25, 26), all of which are relied upon. They 
urge the single proposition that appellants are the fee 
simple owners of the property as tenants in common, 
and that the District Court should have entered judg¬ 
ment in their favor. 
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SUMMARY OF ARGUMENT. 

Mary Ann Young intended to provide for Linnie M. 
Bourne, her granddaughter, for life, and for the chil¬ 
dren of Linnie M. Bourne who might be surviving upon 
the death of their mother. She further intended that 
Thomas H. Young, her son, the father of these appel¬ 
lants, should be the fee simple owner of the property 
in the event of the death of Linnie M. Bourne without 
leaving children, which event has occurred. This in¬ 
tent clearly appears in the words of the will when con¬ 
sidered as a whole. It also appears in the specific 
paragraph containing the devise if the words are given 
their natural meaning without inserting words not 
used by the testatrix. 

But if ambiguity exists in the terms of the will and 
in the specific paragraph in question, application of 
correct rules of interpretation gives effect to Mary 
Ann Young’s intent. The application of correct tech¬ 
nical rules of interpretation to the will establishes 
that: 

(1) Linnie M. Bourne had a life estate, with re¬ 
mainder to her children, or if she were not survived by 
children, with remainder over to Thomas H. Young, 
the father of these appellants; or (at most). 

(2) Linnie M. Bourne had a defeasible fee simple es¬ 
tate which was defeated by her death without leaving 
children and Thomas H. Young, the father of these 
appellants, had an executory devise. 

(3) The estate of Thomas H. Young, whether a re¬ 
mainder or an executory devise, was devisable by him, 
and was devised by him to the appellants in fee simple 
as tenants in common. 
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ARGUMENT. 

L 

Mary Ann Young’s Express Intention was That Linnie 
M. Bourne Should Have the Property for Her Life, 
With Remainder to Her Children, and With Re¬ 
mainder Over to Thomas H. Young if Linnie M. 
Bourne Died Without Leaving Children. 

For convenience we quote the second “Item” of the 
will of Mary Ann Young (R. pp. 9-11, inc., and Appen¬ 
dix hereto): 

“I give and bequeath to my Grand-daughter 
Malinda McK. Young, daughter of my deceased 
Son Samuel H. Young, the lot with the improve¬ 
ments thereon, in Square numbered Two hundred 
and Fifty-three, fronting on G. Street, North, be¬ 
tween Thirteenth and Fourteenth streets West in 
said City, which I received under my late hus¬ 
band’s Will, until the said Malinda McK. Young 
shall marry or attain the age of Twenty-one years 
in either of which events, which ever may happen 
first, I give the same to the said Malinda McK. 
Young and her children but if the said Malinda 
McK. Young shall die before she attains the full 
age of Twenty-one years without having been mar¬ 
ried, but if she marries and dies without leaving 
child or children then in such a case I give the 
same to my said Son Thomas H. Young (Italics 
ours.) 

The lower court, in effct, inserted in the last phrase 
the words “before she attains the age of twenty-one” 
between the words “child or children” and “then in 
such a case,” making it read: 

“but if she marries and dies without leaving child 
or children before she attains the age of twenty- 
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one then in such a case I give the same to my said 
Son Thomas H. Young.” 

Appellants submit that such insertion is a palpable vio¬ 
lation of the testatrix’s testamentary scheme. 

The rules that in construing a will the intent of the 
testator as found in the terminology used must be given 
effect; that all of the terms of a will mast be given ef¬ 
fect; that no part thereof is to be ignored or vitiated; 
and that words are not to be added to supply a condi¬ 
tion not created by the testator are well settled and 
little citation need be given. Smith v. Bell, 6 Peters 68; 
De Vaughn v. J)e Vaughn, 3 App. D. C. 50; Brown v. 
Wells, 45 App. D. C. 428. 

In Baldwin v. National Savings and Trust Company, 
65 App. D. C. 174, 81 F. (2d) 901 (1936), this court 
stated (page 176): 

“It is a question in each case of the reasonable 
interpretation of the words of the particular will. 
Robison v. Orphan Asylum, 123 U. S. 702.” (Italics 
ours.) 

And also in Richardson v. Penicks, 1 App. D. C. 261 
(1893), this court stated (page 265): 

“Another established rule in the interpretation 
of wills is, that where the intent in any item is 
not clear, or is of doubtful ascertainment, con¬ 
sidered by itself, the will as a whole will be looked 
to in order to arrive at the true intent of the testa¬ 
tor.” 

We submit that the court below ignored these funda¬ 
mental rules, as the opinion does not give any indica¬ 
tion of consideration of any terms of the wdll excepting 
those in the specilic paragraph, and the interpretation 
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given to the words of the specific paragraph is neither 
“reasonable” nor consistent with expressed intent. 

As a whole, the will shows the draftsman to have had 
some schooling in, or knowledge of legal phraseology. 
The first “Item” contains a devise of several pieces of 
real estate to the son, Thomas H. Young “and his 
heirs.” In contrast, the paragraph under special con¬ 
sideration here contains the words “children” in two 
instances. In the third “Item” there is a devise to the 
son and granddaughter “to be equally divided between 
them” and without any words of limitation or condi¬ 
tion. There is a residuary clause in customary lan¬ 
guage in favor of the son, Thomas H. Young. 

All of the conditions and limitations in the specific 
paragraph are contained in an expression of one con¬ 
tinuous thought. No periods are to be found to indi¬ 
cate a separation of the component parts of the scheme 
of the paragraph. There cannot be found in it an un¬ 
mistakable, absolute gift to Linnie M. Bourne followed, 
as an afterthought, by a limitation or condition. The 
conditions appear as an integral part of the gift itself. 

The use of the word “children” is entirely incon¬ 
sistent with an intention that Linnie M. Bourne have 
an absolute fee simple. But it is, as we shall demon¬ 
strate, completely consistent with an intention that she 
should have a life estate with remainder to her children 
and remainder over to Thomas H. Young, so that the 
property would remain in testatrix’s direct line of de¬ 
scent as long as she could control its devolution. And 
if she had wanted Linnie M. Bourne to have an ab¬ 
solute fee, why did she not use the words “and her 
heirs” as she had done in the immediately preceding 
paragraph of her will? 
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The particular concern of Mary Ann Young about 
the devolution of this property is evidenced by the fact 
that the paragraph devising it is the only one in her will 
which contains any conditions or limitations over. It 
is probable that she wanted to protect Linnie M. Bourne 
and her children in the event of an unfortunate mar¬ 
riage, as the granddaughter was only eleven when the 
will was made and thirteen when testatrix died (R. p. 
21, par. 2). But whatever the reasons prompting her 
action, it is clear that Mary Ann Young provided for 
every contingency in which she was interested. 

There was an immediate gift to Linnie M. Bourne 
without postponement of enjoyment. Upon her attain¬ 
ing the age of twenty-one, or marriage, the gift was 
broadened to include her children. If she died leaving 
children, either before or after attaining twenty-one, 
her children w T ere provided for. If she married but 
died leaving no children, then, her line of descent be¬ 
ing ended, the property shifted to the other line of 
descent of Mary Ann Young by remainder to her son. 

And certainly the testatrix did not intend to pro¬ 
vide equally for her son and granddaughter (the only 
natural objects of her bounty), because the son alone, 
as sole residuary beneficiary, is given all of the per¬ 
sonal property. 

Little discussion of the question of intent is to be 
found in the opinion of the court below which consists 
almost entirely of an archaic technical consideration of 
the words of the specific paragraph, with which w*e will 
be concerned later. 

Appellants, on the other hand, submit that not only 
is the intent of the testatrix clearly expressed, but that 
the language used is unambiguous. If ambiguity exists 
we believe it to be grammatical only in the use of the 
word “but” in the two places in the paragraph where 
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the contingencies are found. The clause would be 
more grammatical if the words had been “or if she 
marries and dies without leaving child or children then 
in such a case I give the same to my said son, Thomas 
H. Young.” This is unimportant, however, as “but” 
and “or” are synonymous. See 12 C. J. S. 859; Estate 
of Abram Cox , ISO Pa. 139, 36 Atl. 564. 

Appellant’s construction gives to the granddaughter 
complete enjoyment of the property for life and pro¬ 
tects her children. It gives effect to the words of the 
testatrix and obviously carries out her intention. It 
is difficult to see why it was thought necessary in the 
court below to wrench the words from their natural 
meaning and to give them an effect neither intended by 
the testatrix nor approved by the courts. 

Neither reason nor logic justifies the insertion of 
words by the court below in an endeavor to bring the 
case within a rule of law adopted, as we shall show, in 
1599 and now discredited. Such a construction can 
serve no useful purpose. It Was not necessary for the 
protection of the granddaughter and her children; nor 
was it reasonable in view of the situation in her familv. 

It is, we submit, impossible to suggest any substan¬ 
tial purpose of the testatrix which is promoted by the 
holding of the court below that the contingency termi¬ 
nating Linnie M. Bourne’s interest was her death 
without issue before 21. Such a construction is not 

onlv unnatural and labored but results in an incom- 
*> 

plete plan. The construction advocated by appellants, 
on the other hand, results, as we have shown, in a com¬ 
plete and practical testamentary scheme for the testa¬ 
trix’s son, her granddaughter and the granddaughter’s 
children. 
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n. 

The Testatrix’s Express Intention is Given Effect by 
Application of the Correct Rule of Construction, 
Which Establishes That Linnie M. Bourne Had a 
Life Estate With Remainder to Her Children, and 
With Remainder Over to Thomas H. Young on 
Her Death Without Surviving Children. 

The subject matter of the devise is land. The words 
of the devise itself may be considered in three parts: 

(1) The first part gives Malinda (Linnie) the prop¬ 
erty until she marries or attains 21. This means that 
during her minority or until she marries she has the 
use of the property. The nature of this provision and 
its classification are not important. They will be dis¬ 
cussed later. 

(2) The second part gives the property to her and 
her children upon her marrying or attaining 21. 

(3) The third part provides for two contingencies, 
the only two that could occur: 

(a) If Malinda dies before 21 without marry¬ 
ing; 

(b) If she marries and dies without leaving 
children. 

In either of these contingencies the property 
goes to Thomas H. Young. 

Both the terms of the will itself and the applicable 
law make it clear that upon marrying or reaching 21, 
Malinda had a life estate with remainder to her chil¬ 
dren, and if she died without leaving surviving chil¬ 
dren, with the remainder to Thomas H. Young. 
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the life tenant died and the first remainderman died 
without heirs of the body. It then became necessary 
to decide what estate was had by Wild and his wife 
and after their decease what estate their children had. 

Rowland Wild and his wife had died leaving a son, 
who also had died leaving a daughter. The daughter 
claimed the property. For her claim to have been ef¬ 
fective the court would have had to hold that the chil¬ 
dren of Rowland Wild and his wife took an estate tail 
so that the land would descend to their son and then to 
his daughter. But the court held that the children of 
Rowland Wild and his wife took a remainder for life. 
Thus the two rules embodied in the First and Second 
Resolutions were dicta and were laid down in the 
course of the opinion. They were not necessary for 
the facts involved in the case. 

The First Resolution has never been adopted by 
this court, and the appellants assert that it should not 
now be adopted, as the reason for it has ceased and 
the trend of the decisions is against it. 

In the American decisions there is a conflict in the 
various jurisdictions which have passed on the ques¬ 
tion. Some have rejected the First Resolution com¬ 
pletely, others have followed it, and apparently others 
have followed it more or less. The cases are set forth 
in the Note. 3 

3 Rejecting the First Resolution in Wild’s case: 

Kentucky: Carr v. Estill, 16 B. Mon. (16 Ky.) 309 (1855); 
Right cr\. Forrester, 1 Bush (64 Ky.) 278 (1866). 

Maryland: Stonebraker v. Zollickoffer, 52 Md. 154 (1879). 

Pennsylvania: Oyster v. Knull, 137 Pa. 448 (1890), 20 Atl. 
624; Chambers v. Union Trust Co., 235 Pa. 610 (1912), 84 
Atl. 512; In re Keown’s Est., 238 Pa. 343 (1912), 86 Atl. 270. 

Tennessee: Turner v. I vie, 5 Heisk. (52 Tenn.) 222 (1871); 
Scruggs v. Mayberry, 135 Tenn. 586 (1915), 188 S. W. 207; 
Buntin v. Plummer, 164 Tenn. 87 (1932), 46 S. W. (2d) 60. 
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The First Resolution has been criticised and re¬ 
jected by the courts of Maryland. 

In Stfonebraker v. Zollickoffer, 52 Md. 154 (1879), 
the question involved was the title to a farm which 
the testator’s son was to have, provided he would live 
on it, and if he declined to live on it, the farm was to 
be rented. The residue of the estate was devised in 
trust for the son and daughters, and in case of their 
death leaving children in trust for the children, and in 
case of the death of a child without leaving children, 
then to the survivors. 

Apparently the son had no children at the time the will 
took effect. The court, saying that the only way he could 
have a greater interest in the farm than a life inter¬ 
est would be to treat the words “child or children” as 
words of limitation, held that these words, as a general 
rule and by legal presumption, are words of purchase, 


Also probably in Illinois: Davis v. Ripley, 194 Ill. 399 
(1902), 62 N. E. 852. 

Adopting the First Resolution: 

Delaware: Moore v. Ennis, 10 Del. Ch. 170 (1913), 87 Atl. 
1009; but only by dictum, as the will in question was to a son 
and his children, and the son had children at the testator’s 
death. 

Georgia: Butler v. Ralston, 69 Ga. 485 (1882). 

Indiana: Moore v. Gary, 149 Ind. 51 (1897), 48 N. E. 630. 

Massachusetts: Nightingale v. Burrell, 15 Pick. 104, p. 114 
(1833). 

New York: Chrystie v. Phyfe, 19 N. Y. 344 (1859) ; by dic¬ 
tum p. 354. 

North Carolina: Silliman v. Whitaker, 119 N. C. 89 (1896), 
25 S. E. 742; Masters v. Randolph, 183 N. C. 3 (1922), 110 
S. E. 598. 

Ohio: Moushand v. Rodctzky, 5 Ohio N. P. 256 (1898). 

Virginia: Larew v. Larew, 146 Va. 134 (1926), 135 S. E. 
819 

West Virginia: Wills v. Foltz, 61 W. Va. 262 (1907), 56 
S. E. 473. 





and that it is only in special and peculiar cases, where 
a different construction is necessary to effectuate the 
manifest intention of the testator, that they will be 
taken as words of limitation, and construed to be 
equivalent to the words ‘‘issue or heirs of the body”. 

In referring to the First Resolution in Wild’s case, 
the court said (page 159): 

‘‘It has, however, met with but little favor, and 
been reluctantly applied, and some Courts have 
repudiated it altogether, because it requires an 
artificial and strained construction, inconsistent 
with the plain meaning of the words”. 

In the Kentucky case of Carr v. Estill, 16 B. Mon. 
(16 Ky.) 309 (1855) the court made an interesting 
comment on the First Resolution. In that case the 
devise was to Mary Baker Didlake and her children, 
and at the time of the testator’s death she was an un¬ 
married infant. Subsequently, as in the case of Lin- 
nie M. Bourne, she married and had one child. The 
court held that under the will she took a life estate, 
with remainder to her children, and on page 313 of the 
Report the court said: 

‘‘In general, the word ‘children’ is a word of 
purchase and not of limitation, and as it was ac¬ 
knowledged by the jurists of England that the 
word, in its present connection, manifested a cer¬ 
tain intent on the part of the testator, that the 
children should take under the devise, and as they 
would do so there, if the word were construed to 
be a word of limitation, and not a word of pur¬ 
chase, it was natural and easy for the English 
judges to make an exception to the general accep¬ 
tation of the words, and so construe it as to render 
the estate devised an estate tail; and as this was 
a convenient mode of giving effect to the inten- 
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tion of the testator, the Courts of England 
adopted it, without perhaps bestowing much con¬ 
sideration on the question, whether the testator 
might not have intended to give a life estate to the 
person in esse, remainder to the children, which 
might equally have effectuated his intention. 
However this may be,, it is clear that they adopted 
their rule of construction to promote the intention 
of the testator. And our law having converted 
estates tail into absolute fee simple estates, it is 
equally clear that if we adopt the same rule of 
construction, the acknowledged intention will be 
frustrated and defeated, as the children could then 
take nothing under the devise. In order, there¬ 
fore, to effectuate the acknowledged and manifest 
intent of the testator, it is obvious that a differ¬ 
ent rule of construction must be resorted to in this 
state.” 

And again (p. 314): 

“And as the w’ords of the devise, as conceded 
by all the authorities, manifest a clear intent that 
the children shall take, the only consistent and 
rational construction is, that the testator intended 
the devisee, in being at the time, should take a life 
estate, remainder to the children.” 

In Chambers v. Union Trust Co., 235 Pa. 610 (1912), 
84 Atl. 512, the court referred to the First Resolution 
and stated that the reason upon w’hich that Resolu¬ 
tion rests fails because of the different interpretation 
placed in England upon a devise to a parent and chil¬ 
dren. The court said (235 Pa. at 615): 

“The theory was that, if there w T ere no chil¬ 
dren in existence at the time of the devise the 
provision in their favor w r ould fail altogether, un¬ 
less the parent were given a fee-tail; hence, and 
for that reason alone, the first resolution. But 
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with us, where the children take in remainder, it 
is immaterial whether they are, or are not, in 
existence at the time of the devise or at the time 
of the death of the testator;” (cases cited) 
“therefore it is not necessary to give an artificial 
meaning to the devise in order to care for the in¬ 
terests of the children, and there is no apparent 
reason for adhering to the first resolution in 
Wild’s case.” 

It is of striking interest that the American Law 
Institute in the Restatement of Property, Tentative 
Draft No. 11, has repudiated completely the First 
Resolution and has adopted the construction we con¬ 
tend for here. 

Section 283 of the Restatement is as follows: 

“When a conveyance limits property in favor 
of ‘B and his children,’ or by other words of sim¬ 
ilar import, then, unless a contrary intent of the 
conveyor is found from additional language or 
circumstances, 

(a) if B has a child or children at the time 
when this conveyance becomes effective, the 
named parent is a member of one class 
composed of himself and his children; and 

(b) if B has no child at the time when this con¬ 
veyance becomes effective, the named par¬ 
ent is not a member of any class, but the 
conveyance is construed to limit a life in- 
terest in favor of such named parent and 
a class gift in favor of the children of such 
parent.” (Italics ours). 

Clause (b) contains facts dealt with in the First 
Resolution in Wild’s case. 

In Comment (a), page 57 of the Tentative Draft, is 
the following statement: 
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“Historical background and rationale. Wild’s 
Case, decided in 1599 (6 Co. Rep. 16b) constitutes 
an important part of the background of the rule 
stated in this Section. That case involved only 
testamentary conveyances of land. Its opinion 
contained two ‘resolutions,’ both of which were 
dicta. Under the first of these resolutions ‘if A 
devises his lands to B and to his (B’s) children 
or issues, and he (B) hath not any issue at the 
time of the devise . . . the same is an estate-tail.’ 
This resolution was an obvious effort to give seme 
effect to the testator’s manifested intent to benefit 
the children of B. This end was accomplished by 
finding a then popular type of inheritable estate 
in the ancestor, which, if the ancestor owned it at 
the time of his death, would eventually be inher¬ 
ited by one or more of the chilren of such ances¬ 
tor. The same end could have been better served 
by construing the limitation to create a life inter¬ 
est in the ancestor and a remainder interest in 
favor of the children of such ancestor. This latter 
solution is in fact made when either the convey¬ 
ance is a deed or the subject matter of a will in 
personalty. There is no rational basis today for 
construing a limitation in favor of B and his chil¬ 
dren to have one effect when contained in a will 
of land and to have a different effect when con¬ 
tained in a will of personalty or a deed of either 
land or personalty. Furthermore the Elizabethan 
popularity of estates in fee tail has long since 
disappeared. Consequently Clause (b) repudi¬ 
ates the ‘first resolution’ of Wild’s case and em¬ 
bodies the rule which has long been recognized 
lore as to testamentary conveyances of personalty 
and as to inter vivos conveyances of either land or 
personalty and which has become the American 
law also as to testamentary conveyances of land. 
This construction, giving to a parent and his chil¬ 
dren successive interests on the facts dealt with 
in Clause (b) gives effect to the most probable 
intention of the conveyor.” (Italics ours). 
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With such a conflict in the American decisions, and 
with the trend of the authorities against the First Res¬ 
olution in Wild’s case, it is not easy to understand 
why, at this time, and in the absence of any authority 
in this jurisdiction, the court below should have 
adopted that First Resolution. Not only is it gener¬ 
ally discredited, but the only case in Maryland re¬ 
ferring to it, Sionebrakcr v. Zollickoffer, above, con¬ 
demns it. And the American Law Institute has re¬ 
pudiated it, and has definitely adopted the construc¬ 
tion that the gift to Malinda McK. Young and her 
children w*as a devise to Malinda for life with a re¬ 
mainder to her children. We urge this construction 
upon the court. 

As Malinda had no children at the testator’s death, 
and the remainder was to her unborn children, that 
remainder vested when her son -was born and when 
he died was divested in favor of Thomas H. Young. 

in. 

Even if Under the Will Linnie M. Bourne is Held to 
Have Had a Fee Simple Estate, That Estate was 
Defeasible Upon Her Death at Any Time Without 
Surviving Children. 

We contend earnestly for the construction of the 
will first advocated, namely, that Malinda McK. 
Young (Linnie M. Bourne), took a life estate with re¬ 
mainder to her surviving children as a class, and if 
there were no surviving children, that the land passed 
to Thomas H. Young as the continget remainderman. 

The terms of the will and the weight of the author¬ 
ities combine to favor this construction. In view of 
the history of the rule in Wild’s case and the trend of 
the American decisions, it seems to us that it is diffi- 
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cult to find any sufficient justification for any other 
construction. 

But if the court does not agree with us, if, notwith¬ 
standing what has been said, it now is to be held that 
Malinda McK. Voting had a fee-tail (now a fee sim¬ 
ple), then we contend that her estate was a defeasible 
estate, and the event upon which it was to be defeated 
was that event which actually occurred—her death 
without surviving children or descendants. 

Under such a construction the provision for Thomas 
H. Young was an executory devise. See Gambrill v. 
Forest Grove Lodge, 66 Md. 17, 5 Atl. 548 (1886); 
Mason v. Johnson, 47 Md. 347 (1877). 

A fee simple defeasible is defined by the Restate¬ 
ment of Property, S. 46 as follows: 

“(1) Except as stated in Sub-section (2), an 
estate in fee simple subject to an executory limi¬ 
tation exists when any limitation, in an otherwise 
effective conveyance of land, 

(a) creates an estate in fee simple in a con- 
veyee, or leaves an estate in fee simple in 
the conveyor or his successor in interest; 
and 

(b) provides that the estate subject thereto, 
upon the occurrence of a stated event is to 
be divested, before the normal expiration 
thereof, in favor of another interest in a 
person other than the conveyor, or his suc¬ 
cessor in interest.” 

(Subsection (2) refers to the creation of a remain¬ 
der subject to a condition precedent, the fulfillment of 
which can divest a reversionary interest, and states 
that the reversionary interest is not an estate in fee 
simple subject to an executory limitation.) 
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Illustration (1) is as follows: 

“1. A, owning Blackacre in foe simple abso¬ 
lute, transfers Blackacre ‘to B and his heirs, but 
if B dies without issue surviving him at his death, 
then to C and his heirs.’ A creates in B an estate 
in fee simple subject to an executory limitation.” 

Assuming, as we must if Mary Ann Young’s will is 
to be construed as giving Linnie M. Bourne a fee, 
that the word “children” means “heirs”, we have a 
provision exactly like the illustration. True there is 
a slight difference in wording, but this is immaterial. 
In the illustration the words of defeasance are “if B 
dies without issue surviving him at his death”; in the 
will the words are “but if she marries and dies with¬ 
out leaving a child or children”. 

To ascertain what were the “stated events”, upon 
the happening of which Malinda McK. Young’s fee 
simple estate was to be defeated, let us again refer 
to the third part of the devise heretofore set forth in 
the second heading, as follows:: 

“The third part provides for contingencies:— 

(a) If Malinda dies before twenty-one without 
marrying. 

(b) If she marries and dies without leaving- 
children. 

In either of these contingencies, the property 
goes to Thomas H. Young.” 

The “stated events” upon which the fee was to be 
defeated were contained in these two divisions of the 
third part of the devise, but they were not the same 
events. If Malinda were to die before twenty-one 
without marrying, then Thomas H. Young would be 
the beneficiary of the executory limitation over; but 
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he was also to be the beneficiary of this executory lim¬ 
itation if the second of the stated events occurred, 
namely, if Malinda died without leaving a child or 
children. 

The court below completely misconstrued appel¬ 
lants’ position by stating in the opinion that they con¬ 
tended death alone was the contingent event on which 
Thomas H. Young’s estate depended. (See opinion R. 
p. 19, last par., and 20.) 

We did not and do not make such contention. Our 
contention is that the contingency giving effect to 
Thomas H. Young’s remainder was as specified in the 
will: “if she marries and dies without leaving chil¬ 
dren.” Compare Britten v. Thornton , 112 U. S. 526 
(1884). 

In order to carry out and give effect to the construc¬ 
tion adopted by the court below, the court had to 
read into the second of the stated events words which 
in fact are not there. 

The first stated event was that if Malinda died be¬ 
fore twenty-one without having been married. This 
did not take place. 

The second stated event, namely, that if she mar¬ 
ried and died without leaving child or children, does 
not contain the condition mentioned in the first—“be¬ 
fore twenty-one years”. The court, however, read 
into the second stated event the condition of death 
without children before twenty-one years even though 
the testatrix omitted it. Thus the court deliberately 
read into the second contingency words which would 
make the clause read as follows: 

“But if she marries and dies before she attains 
twenty-one without leaving child or children”. 
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We urge that such an insertion of words is not justi¬ 
fied on the facts of this case and in view of the clear 
lanuage of the will of Mary Ann Young. 

Where a will provides that an estate is to be de¬ 
feasible upon death or upon some contingency con¬ 
nected with death, such as death without children, it 
is possible to conceive any one of three dates as the 
time at which the defeasance is to take effect, depend¬ 
ing upon the intention of the testator as shown by his 
language and the circumstances which illuminate that 
language. 

The three dates which are possible in different types 
of situations are as follows: 

1. The testator’s own death. 

2. The devisee’s death at any time. 

3. The devisee’s death within some so-called “inter¬ 
mediate” period indicated in the will. 

The first possibility, viz: the date of Mary Ann 
Young’s death, is not here involved. 

The second possible date for the taking effect of the 
defeasance viz: Malinda’s death without children at 
any time , is that for which the appellants here con¬ 
tend because of the absence of any language in the 
will or any circumstances connected with the devise 
to show that the testatrix intended the defeasance to 
take effect only if Malinda died without children be¬ 
fore reaching the age of twenty-one years. 

The appellees, on the other hand, apparently con¬ 
tend, and apparently convinced the court below, that 
there is an arbitrary rule of law, overriding the inten¬ 
tion of testators, to the following effect: That while 
it is true that if property is left to one person with the 
provision that if that person die without children the 
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property shall then go to another person, the property 
in such a case will pass to the second person if the first 
person die without children at any time; nevertheless, 
whenever there is mentioned in the devise in some 
other connection an earlier date, such as reaching 
twenty-one years, then the will must be construed as 
a matter of law to mean that the death without chil¬ 
dren must occur before reaching the age of twenty- 
one years for the defeasance to take effect. 4 

That there is no such rule of law requiring the con¬ 
tingency to occur at the intermediate period in order 
to give effect to the defeasance is shown by comparing 
the two English cases of Edwards v. Edwards, 15 
Beav. 357, and O’Mahoney v. Burdett, L. R. 7 H. L. 
388, in the latter of which the subject was explored 
and discussed by the House of Lords with greater 
thoroughness than has been devoted to it in any other 
reported case. 

In Edwards v. Edwards, 15 Beav. 357, the court had 
laid down certain rules applicable to four classes of 
situations. The fourth class consisted of eases where 
a life estate was followed by a gift or devise with a 
direction that if the devisee should die leaving no 


4 See the Restatement of Property, Sec. 268; Vizelich’s 
Estate, 129 Cal. App. 347, 18 P. (2d) 773 (1933); Meriden 
Trust tt* S. D. Co. v. Squire, 92 Conn. 440 (1918), 103 Atl. 
269; Howard v. Howard’s Trustee, 212 Ky. 847 (1926), 28 
S. W. 156; Gertig v. Wells, 100 Md. 93 (1904), 59 Atl. 177; 
Clagett v. Bowie, 130 Md. 437 (1917), 100 Atl. 635; Boynton 
v. Boynton, 266 Mass. 454 (1929), 165 N. E. 489; Wurts v. 
Page, 19 N. J. Eq. 365 (1869) ; Patterson v. Madden, 54 N. J. 
Eq. 714 (1896), 36 Atl. 273; Burton v. Conigland, 82 N. C. 99 
(1880); Fields v. Whitfield, 101 N. C. 305 (1888), 7 S. E. 
780; Williams v. Hicks, 182 N. C. 112 (1921), 108 S. E. 394; 
Christopher v. Wilson, 188 N. C. 757 (1924), 125 S. E. 609; 
Fetterman v. Bingham, 115 Oh. St. 35 (1926), 152 N. E. 10; 
Van Tilburg v. Martin, 120 Oh. St. 26 (1929), 165 N. E. 539. 
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child (or unmarried or under twenty-one), the estate 
should go over to another. It was held that in the 
absence of any words indicating a contrary intention, 
the words “death without leaving children” would be 
construed to refer to the occurring of the event before 
the period of distribution, there the death of the life 
tenant. 

The subject came before the English courts in 1874 
in the case of O’Mahoney v. Burdet't, L. R. 7 H. L. 3S8. 
The bequest was to the testatrix’s sister for life and 
after her death to a niece with a provision that if the 
niece should die unmarried or without children the 
subject matter of the bequest should revert to the 
nephew. The sister died in the lifetime of the testa¬ 
trix, but the niece married, although not having any 
children, and survived the testatrix. The question 
was whether the property bequeathed became the ab¬ 
solute property of the niece on the death of the life 
tenant, or whether it was subject to her dying without 
children at any time. 

The House of Lords favored the death at any time 
construction and overthrew the statement in Edwards 
v. Edwards. The Lord Chancellor (Lord Cairns) said 
(page 393): 

“A bequest to A., and if she shall die unmarried 
or without children to B., is, according to the or¬ 
dinary and literal meaning of the words, an ab¬ 
solute gift to A., defeasible by an executory gift 
over, in the event of A. dying, at any time, under 
the circumstances indicated, namely, unmarried 
or without children. And in like manner a be¬ 
quest to X. for life, with remainder to A., and if 
A. die unmarried or without children to B., is, ac¬ 
cording to the ordinary and literal meaning of the 
words, an executory gift over, defeating the ab- 
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solute interest of A. in the event of A. dying, at 
any time, unmarried or without children.” 5 

He then discusses the contention that there is an 
absolute rule of law or construction that where there 
is a life estate followed by gift over with a proviso 
that if the person receiving the gift over had died un¬ 
der age, or unmarried, or without children, such a 
death is to be taken to refer to death before that of the 
life tenant and not to death at any time. On this point 
he says (page 398): 

“I am unable to find, in any case prior to Ed¬ 
wards v. Edwards, any authority that the words 
introducing a gift over in case of the death un¬ 
married or without children of a previous taker 
do not indicate, according to their natural and 
proper meaning, death unmarried or without 
children occurring at any time, or that this ordi¬ 
nary and literal meaning is to be departed from 
otherwise than in consequence of a context which 
renders a different meaning necessary or 
proper.” 

The words in Mary Ann Young’s will, referring to 
Linnie M. Bourne are: 

“but if she marries and dies without leaving child 
or children then in such a case I give the same to 
my said Son Thomas H. Young.” 

These have a “natural and proper meaning.” That 
meaning is that whenever her death might occur, 

5 Accord: Kinard v. Hale, 128 Ga. 485 (1907), 57 S. E. 
761; Clark v. Leavitt, 330 Ill. 350 (1928), 161 N. E. 751; 
Clifton’s Est., 207 la. 71 (1928), 218 N. W. 926; Harvey v. 
Bell, 118 Ky. 512 (1904), 81 S. W. 671; Laughlin v. Nealy’s 
Executrix, 223 Ky. 656 (1928), 4 S. W. (2d) 690; Atkinson 
v. McCormick, 76 Va. 791 (1882). 
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whether before or after twenty-one, if she does not 
leave children, the land goes to Thomas H. Young. 

In the opinion the court below says (R. p. 20): 

“If the construction contended for by the plain¬ 
tiff is adopted, death, whenever that may occur, is 
made a contingent event. There is no contingency 
about death. It is an absolute certainty. That the 
testatrix knew, but, of course, she did not know 
when it would occur. The courts have uniformly 
held that where a testator refers to death as ter¬ 
minating an estate, he must be understood to mean 
not the contingency of its ever occurring, but the 
contingency of the time it may come to pass in re¬ 
lation to or in connection with some other event. 
Here the language of the will clearly indicates that 
the testatrix had reference to the contingency of 
the death of her granddaughter before she arrived 
at the full age of twenty-one years without leaving 
child or children.” 

The language used by the court below is borrowed 
from discussions dealing with an entirely different 
type of situation, viz: Where the devise is “to A and 
his heirs and, if he die, then to B and his heirs.” Since 
death alone, uncoupled with anything else is, as the 
court points out, not a contingency, and A is certain to 
die at some time, it is necessary in order to protect the 
fee simple which the testator evidently intended to de¬ 
vise to A, to hold that the death of A must occur before 
the testator’s death in order for the defeasance in 
favor of B to take effect. This is an entirely different 
situation from the one presented here, where the con¬ 
tingent event is a true contingency, i. c. death without 
children. The death does not have to be referred to a 
particular date to make it contingent, because it is 
made contingent by being coupled with the require¬ 
ment that no children shall be left. 
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The fallacy in the appellee’s contention that where 
an intermediate period is mentioned in the devise, the 
death without children must be automatically referred 
to that period, rests in part upon the fallacious reason¬ 
ing just pointed out, that such a result is necessary in 
order to establish a contingency. But it also rests upon 
an attempt to generalize into an absolute rule of law 
the decisions which have held that because of the lan¬ 
guage used by the testator, or because of the circum¬ 
stances of the case, the testator’s intention was to refer 
the death without children to some special period indi¬ 
cated in the will. Practically all of the cases cited by 
the court below as holding that the death without 
children must occur in the intermediate period will 
be found on examination of their facts to be cases 
where the result was reached, not on the basis of a sup¬ 
posed rule of law', but because of language used and 
circumstances found pointing to the result as that 
W'hich the testator intended. 

Thus it is significant that in most of the cases where 
the defeasance is referred to an intermediate period 
the language of the will indicates that after some par¬ 
ticular date or event the estate of the prior devisee 
shall become absolute, superseding an earlier more 
limited estate, and this date or event is selected as that 
prior to wdiich the defeasance must occur, on the rea¬ 
sonable theory that the express intention of the testa¬ 
tor to make the estate absolute after that date is in- 
consisent with an intention that it shall thereafter be 
defeasible. 

Thus in Gertia v. Wells, 100 Md. 93, 59 Atl. 177 
(1904), the bequest was to a trustee in trust for the tes¬ 
tator’s daughter until she attained twenty-five “w T hen 
the said trust shall cease and the said property shall 



30 


vest absolutely in possession in said Minnie Gertig.” 

In Meriden Trust & S. D. Co. v. Squire, 92 Conn. 440, 
103 Atl. 269 (1918), the devise was to a granddaughter 
“the same to be paid to her together with the increase 
thereof upon her arriving at twenty-one years of age,” 
etc., and the proviso for the happening on which the 
gift would go over was the event of the grand¬ 
daughter’s death “either before or after my decease, 
without lawful issue living at the time.” 

In Edmunds v. Bronaugh, 208 Ky. 226, 270 S. W. 
828 (1925), it was specifically provided that the testa¬ 
trix’s property should remain undivided until her son 
arrived at twentv-one when “I will that mv estate shall 
be equally divided” between the son and daughters. 

Also in Howard v. Howard’s Trustee, 212 Ky. 847, 28 
S. W. 156 (1926), the bequest was to a granddaughter 
to be held in trust until she reached twenty-five. 

In McDonald v. Howe, 178 N. C. 257, 100 S. E. 427 
(1919), the devise was in trust for the nieces of the 
testatrix until they became of age “when it becomes 
theirs.” 

In Colby v. Doty, 158 N. Y. 323, 53 N. E. 35 (1899), 
the devise was to the testator’s daughter, the property 
to be managed by his brother until the daughter 
reached twenty-one and “then the same is to be made 
over to her by my said executor, if she shall be then 
living.” 

In Donnell v. Newbury port Hospital, 179 Mass. 187, 
60 N. E. 482 (1901), the devises were to a son and 
daughter when they should reach the ages of twenty- 
one and twenty respectively. 

In Cassity v. Riley, 158 Ky. 507, 165 S. W. 679 
(1914), the residuary clause devised the remainder of 
the estate to two nephews “to them in fee simple in 
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equal proportions to be paid or delivered to them by 
my executor on their arriving at the age of twenty-one 
years respectively.” 

In Burton v. Coniglmd, 82 N. C. 99 (1880), the de¬ 
vise was to a nephew, but the use of the property was 
devised to another until the nephew reached twenty- 
one. 

The results reached in some of the cases cited by the 
court below may also possibly be justified on the 
ground that an opposite conclusion would have vio¬ 
lated the rule against perpetuities, as the limitation 
over was on an indefinite failure of issue. In others 
of the cases, notably Gertig v. Wells, above, the bene¬ 
ficiary of the devise was the only natural object of the 
testator’s bounty. 

And in practically all of these cases there is to be 
found something like a termination of a trust or a 
payment over of money or a distribution of property 
at some time during the prior devisee’s estate result¬ 
ing in a change of his legal position, which gives him 
a larger estate than before, and the date of this en¬ 
largement is taken by the courts as terminating the 
possibility of defeasance. 

There is nothing similar or analogous in the will of 
Mary Ann Young. If that will can be construed to 
provide for any change in the estate of Malinda when 
she marries or attains the age of twenty-one years, her 
estate is not enlarged. We think the proper construc¬ 
tion to be that in fact no change was intended in Ma¬ 
linda ’s estate. But in any event there clearly was no 
such enlargement of her estate intended as to bring 
the case within the principle of the decisions which 
hold that such an enlargement terminates the effect 
of the defeasance provision. 
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It is perhaps not helpful to indulge in extended dis¬ 
cussion of the nature of the prior estate, if such it can 
be called, given by the will to Malinda during her 
minority. The words are: 

“I give and bequeath to my granddaughter, Ma¬ 
linda McK. Young . . . until the said Malinda 
McK. Young shall marry or attain the age of 
twenty-one years in either of which events, which¬ 
ever may happen first, I give the same to the said 
Malinda McK. Young and her children”. 

If under the construction advocated by the appel¬ 
lants Malinda had a life estate with the remainder to 
her children, it would make little difference whether 
the life estate began to run from the time of the testa¬ 
trix’s death or whether there was an estate for years 
in Malinda until she attained 21 or married, at which 
time the subsequent life estate and remainder to her 
children would take effect as an executory devise. 

Of course, under the construction adopted by the 
court below (that Malinda took a fee simple estate 
immediately upon the death of her grandmother) such 
a discussion is unimportant. 

As, accordingly, there was no enlargement of the 
estate of Malinda McK. Young, there is no basis for 
contending that the defeasance clause in the event of 
her dying without children must terminate prior to the 
date of such enlargement. The cases supposed to sup¬ 
port the restriction of that clause to death at some 
intermediate date and to prevent it from applying to 
death at any time are simply not in point. 

The rule of law is that “death without issue” means 
death without issue at any time unless the intention of 
the testator as discoverable from the will requires a 



33 


contrary result. There is no rule that merely because 
an intermediate event is mentioned in the will death 
without issue must occur before such event. Every¬ 
thing depends on what the event is and on what light 
it sheds on the testator’s intention. 

The words “death without issue” will be taken to 
mean death without issue at any time unless it is ap¬ 
parent that the testator intended them to mean death 
before some particular time, as where the testator pro¬ 
vides that at some particular time a legacy is to be paid 
over to the legatee absolutely, whereas prior to that 
time the legatee had only a qualified right therein, the 
absoluteness of the legatee’s interest after the date in 
question being construed as showing that the testator 
intended the words “death without issue” to refer to 
death without issue prior to that date. See discussion 
of Chancellor Zabriskie in Wurt’s Executors v. Page, 
19 N. J. Eq. 365, at 373. 

So stated, the rule explains the cases where death 
without issue has been held to refer to death within an 
intermediate period rather than to death at any time 
and also shows that the rule has no application to the 
present case. 

Here there is no date at which the interest of Ma- 
linda is to become more absolute than it was before. 
Therefore there is no evidence to show that the inten¬ 
tion of the testatrix requires a departure from the 
plain implication that death without issue means death 
without issue at any time. 
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IV. 

The Remainder or Executory Devise in Thomas H. 
Young: was Deyisable by Him and Actually was 
Devised to the Appellants. 

Thomas H. Young died in 1925 and by his will pro¬ 
vided as follows: 

“All the rest, residue and remainder of my es¬ 
tate, real, personal or mixed, of which I shall die 
seized and possessed, or to which I shall be en¬ 
titled at my decease, I give, devise and bequeath 
to Mary Elizabeth Young, Jane Randolph Young 
and Charles Duncanson Young, to be equally di¬ 
vided between them, share and share alike.” (R. 
p. 13). 

By a codicil made in October, 1922, he expressly de¬ 
vised his estate in the G Street property to the appel¬ 
lants, using the following language: 

“Whereas, owing to the death by the Knicker¬ 
bocker Disaster of January thirty-first, nineteen 
hundred twenty-two, of Thomas Randolph Bourne, 
only son and legal heir of Malinda McKelden 
Young, I deem it necessary this day to add this 
codicil to this my last will and testament. 

“In case of my death before Malinda McKelden 
Young, I hereby give, bequeath, devise and other¬ 
wise convey my interest in the property in Square 
number Two Hundred and Fifty-three, fronting 
on “G” Street, between Thirteenth and Four¬ 
teenth, N. W., in the City of Washington, District 
of Columbia, and known as lot No. El/2 of 22, 
with improvements thereon, unto and equally be¬ 
tween my three children, Mary Elizabeth Young, 
Jane Randolph Young and Charles Duncanson 
Young, their heirs or assigns.” (R. p. 14). 
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It is well settled that, whether Thomas H. Young 
had a remainder or an executory devise, his interest 
passed under his will to the appellants. The courts 
both of the District of Columbia and of Maryland have 
so decided. See Holcomb v. Wright , 5 App. D. C. 76 
(1895); Hill v. Purdy, 46 App. D. C. 495 (1917); 
Fisher v. Wagner, 109 Md. 243, 71 Atl. 999 (1909); 
Myers v. McClurg, 129 Md. 112, 98 Atl. 491 (1916); 
and D. C. Code, Title 25, Sec. 275, 


It is respectfully submitted that the judgment of the 
court below was erroneous and should be reversed. 


Henry Ravenel, 

Frederic L. Clark, 
Attorneys for Appellants . 


Of Counsel: 

Baker, Selby & Ravenel, 
Washington, D. C. 


Shields, Clark, Brown & McCown, 
Philadelphia, Pa. 
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APPENDIX. 

I, Mary Ann Young, of the City of Washington and 
District of Columbia do hereby make and publish this 
my last Will and Testament, hereby revoking all and 
every Will and Testamentary paper which I have 
heretofore made. 

In the first place I direct that my funeral expenses 
and just debts shall be paid, and among my funeral 
expenses I direct there shall be a suitable memorial 
to mark where my remains are deposited. 

Item. 

I give to my Son Thomas H. Young and his heirs 
that certain piece or parcel of land in the City of 
Washington, known as the West part of lot numbered 
Thirteen, in Square numbered Three hundred and Sev¬ 
enty four, having a front of Twenty one feet and six 
inches (more or less) on P street North extending with 
that width to the rear of said lot with improvements 
there on, being the same part of said lot heretofore 
conveyed by John P. Van Ness to my late husband 
Abner H. Young. Also all that other piece or parcel 
of ground in said City, conveyed to me by John C. 
McKelden by his deed dated the Seventh day of Oc¬ 
tober Eighteen hundred and Sixty two, being part of 
lot numbered Twenty one, in Square numbered Four 
hundred and Fifty four beginning therefore at a point 
Sixteen feet from the South West corner of said lot, 
and running South Sixteen feet, then West Seventy- 
one feet, to a private alley four feet wide, then North 
Sixteen feet, then East Seventy one feet, to the Street 
and place of beginning with improvements thereon. 
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Item. 

I give and bequeath to my Grand-daughter Malinda 
McK. Young, daughter of my deceased Son Samuel 
H. Young, the lot with the improvements thereon, in 
Square numbered Two hundred and Fifty-three, front¬ 
ing on G Street North, between Thirteenth and Four¬ 
teenth streets West in said City, which I received un¬ 
der my late husbands Will, until the said Malinda 
McK. Young shall marry or attain the age of Twenty- 
one years in either of which events, whichever may 
happen first, I give the same to the said Malinda McK. 
Young and her children but if the said Malinda McK. 
Young shall die before she attains the full age of 
Twenty-one years without having been married, but if 
she marries and dies without leaving child or children 
then in such a case I give the same to my said Son 
Thomas H. Young. 

Item. 

I give that certain piece or parcel of land fronting 
on P street North between Ninth and Tenth streets 
West, being part of lot numbered Two, in Square num¬ 
bered Three hundred Seventy three with improve¬ 
ments thereon, conveyed to me by Robert Kellen by 
his deed dated the Tenth day of March Eighteen hun¬ 
dred and Sixty three to my son Thomas H. Young and 
my Grand-daughter Malinda McK. Young to be equally 
divided between them. 

Item. 

I give all the rest, residue and remainder of my real 
and personal estate to my son Thomas H. Young. 

I hereby nominate and appoint my said son Thomas 
H. Young of the City of Washington and District of 
Columbia Executor of this my last Will. 




38 


In testimony whereof I have hereto signed my name 
and affixed my seal this Thirteenth day of April Eight¬ 
een hundred and Sixty-eight. 

Mary A. Young (Seal) 

Signed and Sealed by Mary Ann Young, and by her 
declared to be her last Will and Testament in our pres¬ 
ence, and we in the presence of each other and in her 
presence and at her request hereto signed our names 
as Witnesses. 

John J. C. Eichholt 

John W. Lugenbech 
George W. C. Beale 
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IN THE 

Winittb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA. 


January Term, 1939. 


No. 7379. 


Charles Duncanson Young, et al., Appellants , 

v. 

The Munsey Trust Company, a corporation, et al., 

Appellees. 


BRIEF FOR THE APPELLEES. 


SUMMARY OF ARGUMENT. 

Mary Ann Young intended to and did devise to Lin- 
nie M. Bourne, her granddaughter, the property which 
is the subject matter of this suit in fee simple when her 
granddaughter attained the age of twenty-one years 
or married prior to that time, the fee simple to be de¬ 
feated only in the event she died before attaining that 
age without leaving children. 

This is the obvious reading of the item of the will 
in question without reference to any rules of law or 
rules of construction other than the paramount rule 
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which gives effect to the manifest intention of the testa¬ 
trix. 

This intention being manifest, it is immaterial 
whether any word or words of limitation were used 
to create this estate. 

If any doubt exists, the application of rules of law 
and rules of construction establish: 

(1) that the word “children” in the devise to the 
granddaughter is a word of limitation and not a word 
of purchase— 

(a) according to the manifest intention of the testa¬ 
trix; and/or 

(b) according to the doctrine of Wild’s case which 
legally created an estate tail general converted by the 
law of Maryland in force in the District of Columbia 
into a fee simple estate. 

The clause in the will terminating the fee simple es¬ 
tate of the granddaughter by reason of her marriage 
and death without leaving child or children applied 
only in the event of death without leaving child or 
children prior to her reaching the age of twenty-one 
years, 

(1) according to the plain, grammatical construction 
to be given to the devise as a whole, and 

(2) according to the rules of law and rules of con¬ 
struction laid down by many cases which hold that 
where a testator terminates an estate by death, he 
must be understood to mean the time death may occur 
in relation to or in connection with some other event 
referred to in the will,—in this case the contingency of 
the death of her granddaughter before she arrived at 
the age of twenty-one years without leaving child or 
children. 
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ARGUMENT. 

The proviso of the will of Mary Ann Young to be 
construed reads as follows: 

“I give and bequeath to my Granddaughter Ma- 
linda McK. Young, daughter of my deceased Son 
Samuel H. Young, the lot with the improvements 
thereon, in Square numbered Two hundred and 
Fifty-three, fronting on G street North, between 
Thirteenth and Fourteenth streets West in said 
City, which I received under my late husbands 
Wiil, until the said Malinda McK. Young shall 
marry or attain the age of Twenty-one years in 
either of which events, whichever may happen 
first, I give the same to the said Malinda McK. 
Young and her children but if the said Malinda 
McK. Young shall die before she attains the full 
age of Twenty-one years without having been mar¬ 
ried, but if she marries and dies without leaving 
child or children then in such a case I give the 
same to my said Son Thomas H. Young”. (Italics 
supplied) 

Malinda McK. Young, subsequent to the death of 
the testatrix and after she attained the age of twenty- 
one years, (R. 22), married Thomas C. Bourne, and 
was thereafter known as Linnie M. Bourne. She exe¬ 
cuted her last wall and testament as Linnie M. Bourne. 
(R. 23) 

The declaration in this case alleges that by this will, 
Thomas H. Young ‘‘died seized of a vested remainder 
in fee simple of said land and premises as the sole de¬ 
visee in remainder thereof under the last will and 
testament of Mary Ann Young.” (R. 2) This claim 
was made because Malinda McKeldon Young (Linnie 
M. Bourne) did not leave a child or children at the time 
of her death when she was approximately 80 years 
old (R. 23) 
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Appellants now contend contrary to the position as¬ 
serted by them in their declaration, that the grand¬ 
daughter took a life estate, with remainder to her 
children in fee, conditioned upon their surviving her, 
with an executory devise over to Thomas H. Young in 
the event of the granddaughter’s death without leav¬ 
ing children regardless of the time of her death; that 
the word “children” as used in that part of the will 
which reads,—“I give the same to the said Malinda 
McKeldon Young and her children”—should be con¬ 
strued as a word of purchase and not a word of limita¬ 
tion. 


General Rules of Construction. 

In construing a will claimed to be of doubtful mean¬ 
ing, “the rule is paramount that the intention of the 
testator must prevail, unless it clearly conflicts with 
some settled rule of law that will not give way to such 
intention.” “ * * * a nd no words of the testator 
should be rejected, or refused their sensible meaning 
in the place where employed, unless it be required to 
make sense for the context of the will.” DeVaughn 
v. DeVauglm, 3 App. D. C. 50, 53. 

The intention of the testatrix is to be gathered 
wdthin the four corners of the will, and it is the duty 
of the court to give full force and effect to the actual 
language used in the will. Brown v. Wells , 45 App. 
D. C. 428, 438. 

In Cruit v. Owen, '25 App. D. C. 514, 519, 520, this 
Court also says: 

“ * * * Particularly applicable to the case at 
bar is the statement of the Supreme Court in 
Blake v. Hawkins, 9S U. S. 315, 324, 25 L. ed. 139 
—141, quoted by counsel for the appellant, that 
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“ ‘It is a common remark that, when interpret¬ 
ing a will, the attending circumstances of the testa¬ 
tor, such as the condition of his family, and the 
amount and character of his property, may and 
ought to be taken into consideration. The inter¬ 
preter may place himself in the position occupied 
by the testator when he made the will, and from 
that standpoint discover what was intended.’ ” 

On appeal, the Supreme Court of the United States 
in affirming the decision of this court, applied the rule 
without restating the same. Cruit v. Owen, 203 U. S. 
368, 51 L. ed. 227. 

See also— 

Smith v. Bell, 6 Peters 68. 

The law in this jurisdiction favors the vesting of 
estates at the earliest possible period. 

Johnson v. Wash. Loan & Tr. Co., 33 App. D. 
C. 242. 

What was the condition of the family of testatrix 
and the attending circumstances? 

In 1868, when the will was made, Linnie M. Bourne 
was eleven years of age. She was a granddaughter of 
the testatrix. At the same time, Thomas H. Young 
was twenty-three years of age. He was a son of testa¬ 
trix. Linnie and Thomas were at that time, and also 
at the time of the death of the testatrix, about one 
and one-half years later, (September 2,1870), her sole 
heirs at law and next of kin. (R. 21) 

By the first item of the will, two pieces of real es¬ 
tate are devised to Thomas H. Young. The second item 
devises the real estate in dispute and the third item 
devises an additional parcel of land to Thomas H. 
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Young and Malinda McKeldon Young, (Linnie M. 
Bourne), in equal parts, as tenants in common. It is 
to be observed that Thomas H. Young who, at the time 
of the execution of the will, had reached his majority, 
received his bounty outright, and that the testatrix 
had in mind the youth of her granddaughter and the 
fact that she had not arrived at the legal age of dis¬ 
cretion when she devised all of the real estate which 
is the subject of this litigation. This will was made 
at a time when early marriages of females were the 
custom rather than the exception. Accordingly, in 
reading its provisions, it is plain that the testatrix 
did not wish her granddaughter to come into absolute 
control of the property devised until she attained the 
legal age of discretion, namely, twenty-one years, but, 
on the other hand, was careful to devise the property 
outright to her granddaughter upon attaining that age. 
Otherwise, why did she devise the property to her and 
her children upon attaining the age of twenty-one 
years? It is a misapplication of the so-called defea¬ 
sance clause that the appellants rely upon to sustain 
their contention that, although Linnie M. Bourne at¬ 
tained the age of twenty-one years, and thereafter mar¬ 
ried and had a son, and lived approximately fifty-nine 
years after attaining her majority, she had only a 
life estate or a base fee and the fee passed to Thomas 
II. Young because her son predeceased her. 

Analysis of Will. 

A careful analysis of the will, placing one’s self in 
the position of the testatrix at the time the will was 
drawn, refutes such a contention. Deleting unneces¬ 
sary verbiage, the first clause of the will reads: 

“I give and bequeath to my granddaughter 
Malinda McK. Young, * * * the lot with the im- 
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provements thereon # * * until the said Malinda 
McK. Young shall marry or attain the age of 
twenty-one years, * * * .” 

Up to this point, Malinda McKeldon Young was 
given an estate in the property to be enlarged when 
she married or attained the age of twenty-one years. 
This language demonstrates that the testatrix antici¬ 
pated the possibility of a marriage of her grand¬ 
daughter before she attained the age of twenty-one 
years and, therefore, wished to make provision for such 
a contingency. The will then proceeds— 

“in either of which events, whichever may happen 
first, I give the same to the said Malinda McK. 
Young and her children.” 

Therefore, if Malinda McK. Young married before ar¬ 
riving at the age of twenty-one years, her estate was 
enlarged, but if she did not marry within that period, 
then when she arrived at the age of twenty-one years 
her estate was enlarged in the same manner. This en¬ 
largement was accomplished by the use of the words, 
giving the same to “her and her children.” It follows 
that the word “children” was intended to enlarge her 
estate and was used as a word of limitation, meaning, 
under the law, issue of the body. This clause, however, 
presented two separate and distinct contingencies for 
the testatrix to provide against:—(1), the death of 
her granddaughter before reaching twenty-one years 
of age and unmarried, and (2), the marriage and death 
of her granddaughter before reaching twenty-one 
years of age, childless. These contingencies are sep¬ 
arately provided for in the subsequent language of the 
will which reads: 
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“but if the said Maiinda McK. Young shall die 
before she attains the full age of 21 years without 
having been married, but if she marries and dies 
without leaving child or children then in such a 
case I give the same to my said son Thomas H. 
Young.” 

This last clause ftittm. s ac sgmasak m and completes 
the sentence. The clause is divided into two parts by 
a comma. The first part directs that should the grand¬ 
daughter die before she attains the age of twenty-one 
years without having been married, then, according to 
the conclusion of the sentence, the estate is devised to 
the son. The second part naturally follows up the first 
part of the clause in that it provides that if, however, 
she does marry and dies without leaving child or chil¬ 
dren, then the estate should go to the son. The first 
part refers to a period of time and contemplates that 
during such period of time, namely, before the grand¬ 
daughter arrives at the age of twenty-one years, she 
may not marry. The second part following imme¬ 
diately the first part can only be read in the sense 
that if she does, however, marry, and dies childless 
before attaining the age of twenty-one years, then and 
then only is the estate devised to the son. The use 
of the word “but” compels this construction from a 
grammatical point of view. Again, reading this clause 
in conjunction with the previous part of the sentence, 
in order to obtain the context of the entire sentence, it 
is more evident that this construction carries out the 
manifest intention of the testatrix. In the preceding 
part of the sentence, the gift is to her granddaughter 
and her children, either when the granddaughter 
reaches the age of twenty-one years or when the grand¬ 
daughter marries before attaining that age, whichever 
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shall happen first. The defeasance, if any, claimed by 
appellants from a reading of the words, “but if she 
marries and dies without leaving a child or children” 
necessarily, therefore, would relate to the marriage con¬ 
templated in the preceding part of the sentence, 
namely, before the granddaughter attained the age of 
twenty-one years. 

As we have analyzed the will, we have given full 
effect to its entire verbiage. It has not been necessary 
nor have we in considering the same rejected any 
words of the testatrix nor refused them their sen¬ 
sible meaning in the place where employed. DeVaughn 
v. DeVaughn. supra. 

The argument of appellants is in substance that 
under no circumstances did Linnie M. Bourne acquire, 
in her own name, anything more than a life estate 
and when she died without leaving surviving her a 
child or children, that life estate terminated and the 
property passed to Thomas H. Young. In the event 
she had a child or children her surviving, then the 
child or children would take the remainder. To ar¬ 
rive at this conclusion, a large part of the verbiage 
used would have to be stricken from the will and dis¬ 
regarded, although the same without such pruning can 
be given a sensible construction and one more conson¬ 
ant with the apparent wishes of the testatrix. If the 
testatrix had merely intended to devise the property 
to Malinda McK. Young for life and over to her child 
or children her surviving, if any, why was she so spe¬ 
cific in enlarging the estate devised to her grand¬ 
daughter when she attained the age of twenty-one 
years regardless of her marriage? This question has 
never been answered by appellants. 
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If it is the manifest intention of the testatrix to 
devise real estate in fee, the same will be given effect, 
although the devise contain no words of limitation. 1 

The intention in this case is so plain that resort to 
settled rules of construction is unnecessary. 

Doctrine of Wild’s Case. 

Applying such rules of construction, however, the 
gift to the granddaughter and‘‘her children” undoubt¬ 
edly created an estate tail general. It is conceded that 
under the law in the District of Columbia in effect at 
the time of the death of Mary Ann Young an estate 
tail general was converted into a fee simple estate. 
Dengel v. Brown , 1 App. D. C. 423. 

It has long been the rule of construction, commonly 
known as the doctrine of Wild’s Case, that a devise of 
land to a person and his children when such person 
has no child at the time of the devise creates an estate 
tail. The words, “and his children”, shall be taken 
as words of limitation. 

In 2nd Jarman on Wills, (6th Edition), Section 1235, 
this doctrine is stated in the following language: 

“The rule of construction commonly referred 
to as the Doctrine of Wild’s Case, is this, that 
where lands are devised to a person and his chil¬ 
dren, and he has no child at the time of the de¬ 
vise, the parent takes an estate tail; for it is said; 
‘the intent of the devisor is manifest and certain 
that the children (or issue) should take, and as im¬ 
mediate devisees they cannot take, because they 
are not in rerum natura, and by way of remainder 
they cannot take, for that was not his (the de¬ 
visor’s) intent, for the gift is immediate; there¬ 
fore. such words shall be taken as words of limita¬ 
tion’ 


i McCaffrey v. Manoguc, 196 U. S. 563, 49 L. Ed. 600; Atkins v. 
Best, 27 App. D. C. 148; Young v. Norris Peters Co., 27 App. D. C. 140. 
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After referring to various cases, the following con¬ 
clusion is reached: 

“Thus, the cases have established, it should 
seem, that a devise to a man and his children, he 
having none at the time of the devise, gives him 
an estate tail.” 

The First Resolution in Wild’s Case stated by Jar¬ 
man has been adopted by the weight of authority in 
this country as shown by the list of cases cited in ap¬ 
pellants’ brief, (p. 15 margin). There are additional 
cases not cited by appellants. 2 

The doctrine has also been recognized by the text 
writers. 

The opinion in Parkman v. Bowdoin, supra, was 
written by Story, J., and is an exhaustive review of the 
authorities as of that time. 

In Moore v. Gary, 149 Ind. 51, 48 N. E. 63, the court 
treated the doctrine as a rule of common law. (48 
N. E. 631). 

Appellants cite Stonebraker v. Zollickoffer, 52 Md. 
154, as criticizing the rule. The criticism was not ger¬ 
mane to the decision of the court. In that case, the 
words of the devise plainly evidenced the intention 
of the testator to use the word “children” as a word 
of purchase and not of limitation. The court so stated 
when it held that the son of the testator took only 
a life estate. It said: 

“The evidence of the general intent pervading 
the whole will, as well as the particular terms 
employed in the devise, all seem to point to but 
one conclusion, and that is, that George M. Stone- 

2 Wiley v. Smith, 3 Ga. 551, Lofton v. Murchison, SO Ga. 391, 7 
S. E. 322; Jenkins v. Hall, 57 N. C., (4 Jones Eq.), 334; Mosby v. Paul, 
88 Va. 533, 14 S. E. 336; Parkman v. Bowdoin, 1 Sumner’s Rep. 359, 
Fed. Cas. 10763, (C. C. U. S.), decided in 1833. 
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braker takes no greater estate than for life.” 
(p. 157) 

Appellants cite the American Law Institute in the 
Restatement of Property, Tentative Draft No. 11, 
parts of Section 283, as repudiating the First Resolu¬ 
tion. The conclusions of the author, however, are con¬ 
trary to the weight of authority in this country and to 
the decisions of courts of high standing. However, 
the author in the same section in commenting on Clause 
(b) qualifies his previous statement in the following 
language: 

“j. Contrary intent excluding the rule stated in 
Clause (b). The rule stated in Clause (b) is in- 
appliable if a ‘contrary intent of the conveyor is 
found from additional language or circumstances.’ 
Thus a manifestation of intent that the designated 
parent is to take absolutely if there are no ‘chil¬ 
dren’ or ‘issue’ living at the effective date of the 
conveyance, or that he is to take subject to the 
opening up his gift in favor of after born ‘chil¬ 
dren,’ will prevent the construction which other¬ 
wise results from an application of the rule stated 
in Clause (b).” 

The foregoing quotation does not appear in appel¬ 
lants’ brief. 

A careful reading of the devise in the will of Mary 
Ann Young most certainly comes within the “con¬ 
trary intent” rule stated in the above quotation. 

It is respectfully submitted, however, that it is not 
necessary for this court to determine whether or not 
the doctrine of Wild’s Case is the law in this jurisdic¬ 
tion. The will itself makes it very plain that it was 
the intention of the testatrix to give this property to 
her granddaughter at least when she attained the age 
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of twenty-one years. If the defeasance clause relates 
to her marriage and death without children prior to 
that time, then the very existence of the defeasance 
clause demonstrates her intention to give the property 
to her granddaughter when she attained the age spe¬ 
cified. This circumstance is alluded to in a number 
of the cases cited. 

Linnie M. Bourne Took an Indefeasible Fee when 
Twenty-one Years Old. 

It is urged by the appellants, however, that if the 
word “children” is a word of limitation, then the 
granddaughter, after reaching the age of twenty-one 
years or on prior marriage, had a fee tail estate which 
was converted into a fee simple, but that such fee 
simple estate was a defeasible or qualified fee and upon 
the death of the granddaughter at any time after she 
arrived at the age of twenty-one years, without leaving 
children, there was an executory devise over to Thomas 
H. Young, or as now defined by Sec. 271, Title 25, of 
the Code, D. C., (1929), a conditional limitation. 

As heretofore pointed out, such a contention seeks 
to apply the alleged words of defeasance generally and 
does not restrict the application of those words to the 
period manifestly intended by the testatrix, namely, be¬ 
fore the granddaughter attained the full age of twenty- 
one years. Not only does this interpretation violate 
rules of grammatical construction and the manifest 
intention of the testatrix, but also particular rules of 
construction of wills of similar import laid down by 
many courts. 

To give effect to appellants’ contention, death with¬ 
out leaving child or children would be made a contin¬ 
gent event. This is contrary to the overwhelming 
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weight of authority. The law on this point is suc¬ 
cinctly and clearly stated by the court below in its 
opinion in the following language: 

“There is no contingency about death. It is 
an absolute certainty. This the testatrix knew, 
but, of course, she did not know when it would 
occur. The courts have uniformly held that where 
a testator refers to death as terminating an es¬ 
tate, he must be understood to mean not the con¬ 
tingency of its ever occurring, but the contingency 
of the time it may come to pass in relation to or 
in connection with some other event. Here the 
language of the will clearly indicates that the 
testatrix had reference to the contingency of the 
death of her granddaughter before she arrived at 
the full age of twenty-one years without leaving 
child or children. In other words, it apparently 
occurred to the testatrix that the granddaughter 
might marry at the age of eighteen and die at 
the age of twenty without leaving child or chil¬ 
dren. In that event she intended the son, Thomas, 
to take. Not so, however, if the granddaughter 
died after arriving at the full age of twenty-one 
years. (Cases cited).” (R. 20) 

In Gerting v. Wells, 100 Md., 93, 59 A., 177, the 
court was called upon to interpret the will of Charles 
Gerting. The clause of the will in controversy devised 
and bequeathed all of the estate of the testator in 
trust “for my daughter and only child, Minnie Gert¬ 
ing, until she arrives at the age of twenty-five years, 
when the said trust shall cease, and the said property 
shall vest absolutely in possession in said Minnie Gert¬ 
ing. In the event of the death of the said Minnie Gert¬ 
ing without legal heirs or heir * * * * all of the rest 
and residue and remainder of my estate * * * # I give, 
devise and bequeath to my brother, William Gerting, 
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****.” After Minnie Gerting reached the age of 
twenty-five years, the trustee filed his petition to con¬ 
strue the will and to ascertain whether the estate in 
his hands as trustee should be paid and turned over to 
the cestui que trust or whether the trust should con¬ 
tinue to await the event of the death of the testator’s 
daughter and the contingency of her having issue. 
The lower court entered a decree adjudging that the 
trust had ceased and terminated and directed the trus¬ 
tee to turn over to decedent’s daughter all the trust 
estate and property. The court in affirming the decree 
of the lower court stated, inter alia : 

“We have no doubt whatever that the decree 
is right. The contention of the appellant is that 
Minnie Gerting, now Minnie Wells, took under 
her father’s will only a life estate if she should 
die without leaving children, because the language 
used in the paragraph next succeeding the one 
containing the gift to the daughter indicates an 
intention on the part of the testator to give all 
of his property to his two brothers in the event 
of the daughter dying without leaving a child or 
children. We do not so read the will. * * * 99 

Speaking of the subsequent words with respect to 
the prior gift, the court said: 

“The event of the death of the daughter at an 
indefinite time without issue, was not a contin¬ 
gency designed by the testator to control the an¬ 
tecedent provision. Death is not a contingent 
event at all; it is, as said by this court in Ham- 
met v. Hammett, et al., 43 Md., 311, ‘an absolute 
certainty.’ Being a certainty but the time when 
it may happen being uncertain, a testator in refer¬ 
ring to it as an event terminating an estate, under 
conditions like those here presented, must be un¬ 
derstood to mean not the contingency of its ever 
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occurring, but the contingency of the time it may 
come to pass in relation to or connection with 
some other event.” (p. 96) 

In applying the reasoning of the case cited to the 
facts of the case before it, the court said: 

“ ‘The event of the death of the said Minnie 
Gerting without legal heirs or heir’ obviously 
means her death before some other event; and as 
the only other event to which the will alludes is 
her attaining the age of twenty-five years, it must 
be to that and to nothing else which the testator 
referred. This view maintains the integrity of 
all the provisions of the will , and carries into ef¬ 
fect the manifest intention of the testator.” (p. 
97) (Italics supplied). 

See also— 

Duering v. Brill, 127 Md. 104; 

Benson v. Lithicum, 75 Md. 141. 

The English and other state cases which follow are 
helpful in that they presented facts substantially simi¬ 
lar to those of the case at bar. The reasoning of the 
courts is uniform in limiting the application of the 
defeasance clause to some event which is specified in 
the will. 

ENGLISH AND OTHER STATE CASES. 

Meriden Trust Safe Deposit Co. v. Squire, 92 Conn. 
440, 103 A. 269. 

In that case, the will of the testator in substance de¬ 
vised the residue of the estate of the testator equally 
between his son and his granddaughter, the share of 
the granddaughter to be paid to her upon her arriving 
at twenty-one years of age. It further provided that 
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in the event of the death of the granddaughter “either 
before or after my decease, without lawful issue living 
at the time of her decease, then her portion to go to 
my son, George M. Curtis, his heirs, executors and as¬ 
signs forever.” 

The court first points out that the will aptly and in 
unambiguous words makes a gift to the granddaughter 
to vest in her in point of right at her grandmother’s 
death, and in possession and enjoyment when she 
should reach the age of twenty-one years and that 
when the granddaughter arrived at the age of twenty- 
one, she became vested with an unqualified fee. Ac¬ 
cordingly, says the court, having passed her twenty- 
first birthday, the undoubted effect of the introductory 
portion of the devise referred to, if it stood alone, 
“would be that at the present time she would be vested 
with an absolute and unqualified estate in the property 
comprising the fund in the plaintiff’s hands.” (p. 
446) The court holds that when an estate is once 
given by will in absolute terms, the subsequent lan¬ 
guage, in order to have the effect of cutting down the 
same to a lesser estate “ must not be of doubtful mean¬ 
ing or uncertain in its indication of the testamentary 
'intent, and be equivalent to a positive provision.” Cit¬ 
ing cases, (p. 446) (Italics supplied) It was pointed 
out that the testatrix failed to expressly state her in¬ 
tention as to when or within what period of time the 
granddaughter’s death without issue should occur to 
accomplish the defeat of the estate given to her. The 
court adverts to the fact that the granddaughter was 
only twelve years old at the time and nine years would 
elapse before she could come into possession and en¬ 
joyment of the property. “Meanwhile, should she die, 
it might well be anticipated that she would die with- 
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out issue.” (p. 448) The court said that it was nat¬ 
ural that the testatrix should wish that the grand¬ 
daughter’s share of the residue still in the hands of 
the executor be paid over and belong to her son in that 
event, but if the granddaughter should live out the 
‘‘allotted span of human life, the ultimate vesting of 
an indefeasible estate would be postponed for three 
score or more years.” (p.448) Considering these cir¬ 
cumstances, the court held that the testatrix intended 
to confine operation of the defeasance clause to the 
period during which the property was to remain in 
the hands of the executor awaiting the granddaugh¬ 
ter’s arrival at full age. It cites a number of cases 
in support of the familiar principles of law, that “the 
law favors the early vesting of estates, prefers the 
first to the second taker, and looks with disfavor upon 
defeasance provisions.” (p. 449) Among these cases 
is Gerting v. Wells, supra. 

Edmunds v. Bronaugh, 208 Ky. 226, 270 S. W. 828 
(1925): 

Under will by which testati-ix devised her estate to 
her children to remain intact until her son attained 
the age of 21 years, when it was to be divided equally 
between them, and providing for further disposition 
of share of any child “dying without issue,” devisees 
took an absolute estate in fee on arrival of son at age 
of 21, the expression, “dying without issue,” refer¬ 
ring to time before period of division fixed by will. 
It was claimed, as in this case, that the will vested 
nothing more than a defeasible fee in the children. In 
rejecting this construction of the will, the court said: 

“We are of opinion that the testatrix meant by 
‘dying without issue,’ employed in the testamen¬ 
tary paper, to confine the period to ‘dying with¬ 
out issue’ before the period of division fixed 
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by the will, that is, ‘dying without issue’ before 
the son arrived at the age of 21 years, for at that 
time the estate was to be divided equally among 
the children living and their descendants, if any. 
There is nothing in the will indicating a contrary 
intention on the part of the testatrix. To make 
such an intention effective it must be equally ex¬ 
pressed. Birney v. Richardson, 5 Dana. 424; Pool 
v. Benning, 9 B. M. 625; Calloway v. Calloway, 
171 Ky. 366.” (p. 230) 

The court had already stated: 

“One of the first rules applicable to devise/s is 
that testamentary papers must be construed as 
vesting a fee simple estate, unless a contrary in¬ 
tention is clearly manifested. Dunn’s Adm. v. 
Dunn, 191 Ky. 818. 

The law favors vesting of absolute estates. 
The restraint upon alienation impedes commercial 
and industral progress and is not in law to be en¬ 
couraged.” (p. 229) 

In Howard v. Howard’s Trustee, 212 Ky. 847, the 
second codicil to the will of the decedent provided— 
“that portion of my estate which by this will shall go 
to my said granddaughter * * * * I direct shall be 
held by the Covington Trust Company of Covington, 
in trust for my said granddaughter, until she shall ar¬ 
rive at the age of 21 years.” 

The third codicil read—“I hereby direct that should 
my grandddaughter * * * * die without children, I wish 
the entire interest in my said estate to go to Leila 
Dorhmann and her heirs.” 

The court in construing the third codicil as a limita¬ 
tion to take effect before the granddaughter attained 
the age of 21 years used substantially the same reason- 




20 


ing of the Maryland court in Gerting v. Wells, supra. 
The court said: 

“The law favors the vesting of estates, and we 
have frequently held that a limitation like the one 
involved here, ‘dying without issue,’ refers to a 
definite period fixed in the will rather than to an 
indefinite failure of issue. (Citing cases) Mani¬ 
festly, ‘dying without issue,’ as employed in the 
codicil before us, does not mean dying without 
issue before the death of the testatrix, because 
the will did not take effect until the death of the 
testatrix, but it must have been intended to mean 
dying without issue before the granddaughter ar¬ 
rived at the age of 21, the time fixed for the vest¬ 
ing of the estate, and was not intended to mean 
an indefinite failure of issue because that would 
have suspended the vesting of the estate for an 
indefinite period in violation of the rule favoring 
the vesting of estates at the earliest possible date. 
While it is yet possible for the granddaughter 
to die without issue living at the time of her 
death, it is hardly probable, and if such construc¬ 
tion be placed upon the terms of the codicil, it 
might defeat the vesting of the estate for a great 
number of years. As said in the case of Knox v. 
Knox, supra : 

‘It is a well recognized rule that when there 
are two or more periods fixed in an instrument 
for the happening of a contingency upon which 
an unlimited estate in land will devolve, that one 
will be selected which will first vest the fee simple 
title and give the devisee or grantee an absolute 
estate.’ ” 

In Burton v. Conigland, 82 N. C-, 99, the will pro¬ 
vided : 

“I give and bequeath to my nephew John H. 
Ponton, my tract of land * * * . My friend, Mungo 
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T. Ponton, is to have the use and benefit of said 
tract of land until he, the said John H. Ponton, 
arrives to the years of 21. If he dies leaving no 
child, I give it to his brother * * * .” 

Said the court: 

“The effect of the clause is most clearly to vest 
the estate in the devisee, John H. Ponton, at once, 
deferring, however, his enjoyment of its profits, 
which are meanwhile given to another, until he 
reaches the age of 21 years. The contingent limi¬ 
tation over, ‘if he dies leaving no issue,’ must be 
restricted to a death occurring during the testa¬ 
tor’s lifetime or his own minority, and in either 
event, the result is the same, vesting an absolute 
estate in John H. Ponton. * * * * ‘When the es¬ 
tate is defeasible and no time is fixed on at which 
it is to become absolute, and the property itself is 
given and not the mere use of it, if there be any 
intermediate period between the death of the 
testator and the death of the legatee, at which the 
estate may fairly be considered absolute, that time 
will be adopted; ’ e. g., a gift to A if he arrives at 
the age of 21, but if he dies without leaving a child, 
the property is to go to B, the intermediate period 
is adopted, and the gift is absolute at his age of 
21,’ quoting from Horne v. Pillans, 2 M. & K. 22. 
And again, ‘if there be no intermediate period 
and the alternative is either to adopt the time of 
the testator’s death or the death of the legatee 
generally, at some time or other whenever it may 
happen, as the period at which the estate is to 
become absolute, the former will be adopted unless 
there be words to forbid it, or some consideration 
to turn the scale in favor of the latter, e. g., a 
gift to A but in case of his death to B, the time of 
the testator’s death is adopted as the period at 
which the bequest to A becomes absolute.” (p. 
102 ) 
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In Farmlingham v. Brand, 3 Atk. 390, (1746), the 
words were: To my son R. and his heirs and assigns 
forever; and in case he shall happen to die in his 
minority, and unmarried, or without issue, then over. 
Lord Hardwicke was clear that it was a fee with an 
executory devise, and that the estate would not go 
over if, as in that case, the son became of age. He said 
that there was but one contingencv, attended with two 
qualifications, of his (the son) being unmarried, or 
dying without issue. “The wrord ‘or’ has a reference 
to the different qualifications that may happen during 
the minority, which are all tied to Robert’s dying 
under age.” 

A number of cases have construed wills devising 
property to be vested w’hen the devisee arrives at the 
age of tw’ontv-one, with the qualification that if the 
devisee dies without leaving a child or issue the estate 
would then go over, wiiere the devise over is not spe¬ 
cifically limited to the period prior to the attainment 
of minority. These cases have uniformly held that 
the clause giving the estate over upon death without 
a child or issue relates to the period before the de¬ 
visee arrives at the age of twenty-one years, and that 
w'hen that age is attained, the devisee becomes the ab¬ 
solute or fee simple owmer of the property and the 
subsequent death of the devisee does not in any way 
defeat the estate thus acquired by him. In other words, 
that the executory devise over becomes inoperative 
w’hen the devisee arrives at the age of twenty-one 
years. 3 

The rule favoring the early vesting of estates men¬ 
tioned in a number of the preceding cases has long 

a McDonald v. Howe, 178 N. C. 257; Cassity v. Riley, 158 Ky. 507; 
Jones v. Moore, 96 Ky. 273; Donald v. Nctcburyport Hospital, 179 Mass. 
187; Colby v. Doty, i58 N. Y. 523; Tennell v. Ford, 30 Ga. 707. 
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been the law of the District of Columbia as hereinbe¬ 
fore noted. 

In Johnson v. Washington L. & Tr. Co., 33 App. D. 
C., 242, this court stated that it did not find in the 
words of the testator such a clear and certain expres¬ 
sion of his intention as to enable it to determine the 
contentions of the parties without the aid of established 
rules of construction applicable in case of uncertainty 
and stated two of those rules as follows: 

1. The law will not construe a remainder to be con¬ 
tingent when it can be taken to be vested. 2. Estates 
shall be held to vest at the earliest possible period, un¬ 
less there is a clear manifestation of the intention of 
the testator to the contrary, (p. 256) 

There are some things stated in appellants’ brief 
which should be adverted to. For instance, they state 
that the will of Linnie M. Bourne “does not mention 
specifically the property in question.” (Br. 3) The 
will does not specifically mention any of the property of 
which she died seized and possessed. She devised and 
bequeathed all of her property, real, personal and 
mixed, after the payment of all of her just debts and 
funeral expenses, to The Munsey Trust Company as 
trustee with directions to convert the same into cash 
and to distribute the net proceeds. 

Again, the codicil to the will of Thomas II. Young is 
quoted from with some stress laid upon the fact that 
it contained a recital to the effect that Thomas H. 
Young made the same because of the death of Linnie 
M. Bourne’s child and further that the property in 
question was left to the testator upon the death of 
Malinda McKeldon Young (Linnie M. Bourne) with¬ 
out leaving child or children. 
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The will and codicil of Thomas H. Young were con¬ 
sidered in evidence for the obvious purpose of form¬ 
ally proving the allegation of the declaration that the 
appellants claimed ownership in fee simple “as the 
only devisees thereof under, the last will and testa¬ 
ment of Thomas H. Young, late of the District of Co¬ 
lumbia, deceased.” (R. 2) No authority is cited for 
the proposition that such self serving declarations are 
admissible in a case of this kind, nor does counsel for 
appellants openly urge that consideration should be 
given to the codicil for that purpose. If such were the 
law, many acts of ownership tending to show the under¬ 
standing of Linnie M. Bourne that she was the owner 
in fee simple of the land in question likewise would have 
been admissible. 

Appellants argue that if the testatrix wanted Lin¬ 
nie M. Bourne to have an absolute fee, why did she 
not use the words “and her heirs” as she had done in 
the preceding paragraph of her will? (Br. 8) These 
words were not used in the devise in Item 3 to Thomas 
H. Young and Malinda McK. Young. No words of 
limitation whatever were used in that paragraph. And 
in the fourth item devising and bequeathing the resi¬ 
due of her estate to Thomas H. Young, no words of 
limitation of any kind were used. 

In contending that the word “children” cannot in 
this case be construed as a word of limitation, appel¬ 
lants refer to the decision of this court in Noyes v. 
Parker, 92 F. (2d) 562, 68 App. D. C. 13. It would 
serve no useful purpose to herein analyze the facts 
of that case and the decision of the court as a reading 
of the same plainly shows that it was the mainfest and 
unequivocal intention of the testator that the word 
“children” as used in his will referred to two children 
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born to his adopted daughter and that he intended that 
his adopted daughter take a life estate merely with a 
vested remainder in these children. The court in re¬ 
fusing to follow the decision of the Ohio court involv¬ 
ing the same will and holding that the adopted daugh¬ 
ter was devised an estate in fee, in explanation of its 
conclusion, says: 

“The intent of the testator, which is, of course, 
paramount in all interpretations of wills, leads us 
unequivocally to this conclusion.” (p. 17) 

CONCLUSION. 

In conclusion we submit that throughout the hear¬ 
ing of this case in the court below and in their brief, 
appellants have not answered the obvious question 
presented by the item of the will under consideration, 
Why did the testatrix enlarge the estate of Linnie M. 
Bourne by giving the same to her and her children 
when she “ATTAIN THE AGE OF TWENTY-ONE 
YEARS,” particularly when she also similarly en¬ 
larged the estate upon the marriage of the grand¬ 
daughter, the enlargement to take effect, “whichever 
may happen first?” 


It is respectfully submitted that with or without the 
application of the doctrine in Wild’s Case, the judg¬ 
ment of the court below is in accordance with the mani¬ 
fest intention of the testatrix, Mary Ann Young, and 
should be affirmed. 

R. H. Yeatman, 

Attorney for Appellees. 




